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EXECUTIVE SUMMARY

TheExpanding Access to Justice Progfaml) is a fivgear associate award (202823), funded by
the United States Agency for Internatiolmvelopment (USAID) via the Freedom HéedeHuman
Rights Support Mechanism (HRSM) and implemented in partnership between Pact and the American
Bar Association Rule of Law Initiative (&R&A.1). The Program aims to improve access to justice and
mechanismso address grievances in Somalia and Somalildrisl Baseline Report for Somalia follows
the conceptual model of the EAghichA y Of dzZRS& &AE St SYySyidaz ol asSRr
Assessment Tool (AJAT):

1) Legal and Policy Framework

2) Legal Knowledge arbnfidence

3) Citizens can obtain Advice and Representation

4) Citizens not impeded from Justice Forums

5) Justice Mechanisms address Grievances Efficiently and Fairly

6) Solutions are Enforceable

NS

This Baseline serves to:

1) Establish Baseline data to measure the pemtorce of EAJ interventions
2) Inform EAJ Program design and activities

Employing a robust mixedethods approach, data was collected by 8mnalied development firm
Transparency Solutions in eight districts across two federal member states and Beradir regi

A. Benadir
1) Hodan
2) Hamar Jabjab
3) Wadaijir
4) Weydow
B. Jubaland State of Somalia
1) Kismayo
2) Dolow
C. South West State
1) Baidoa
2) Xudur
Given other existing research on conflict resolution and justice provision in Somalia, this study focused
especially on landisputes and sexual and gendesed violence, as these two currently sit uneasy in
{2YFEAFQa 2dz&AGAO0S I yRaOlFLISsT odzi SIOK K2f R aidNRy
The Somali justice sector is made up of multiple legal and institutional frameworks. Over decades of
state collapse, civil war, and insurgency, clan elders and, to a lesser extent(ralmioas scholars)
have stepped in to fill the void left by the bkelown of statutory institutions and practice. The current
statutory sector is hascent, underequipped, and not independent of the government executive as well
as clarbased politics. Integrity and efficacy of courts and security forces vary by locati@meand
shaped by social cohesion and political econormesther words, the ease with which their decisions
are considered legitimate and abided by dependfi@n amicable local communities are and how
contested the local administration Ehiscements tke primacy oélders and allows Al Shabaab to offer
an alternative justice provision that many citizens consider a valid opsipecially for often volatile
land disputesalthough most would prefer functioning and accountable statutory institutions.

Theprimacy of elderss a result othe instability and lack of legitimacy of the statutory sector, but also
of a protracted social conflict in which clan remains an important reference paicause of this level

Expanding\ccesdo JusticeProgram | 1



of clannism, and because security forcegmftetain clan affiliation and clan militias continue to
operate,disputes can quickly escalate to armed violeBgeause potential for conflict is inherent in
most legal disputes, elders are forcechtt only mediatdetween groupsbut alscadjudicatecriminal
caseswhich many openly consider to be outside their technical remit

Thecustomaryapproach based on collective responsibility and compensdtes little to safeguard
individual rights andespecially in the case of sexual and getidesed \dlence fails to hold
perpetratois to accountFor this reason, perpetrators, particularly from militarily or politically stronger
clans, often favor customary proceedings, whilst victims tend to ask for-bagesl proceedings.

| 26 SOSNE LISKIIFI MIEGNNE @ (NRBYW 3 &a20A1f LINBaadaNB 2y
concerned about the reputational damage to the extended family. This incentivizes male family
members to press for incidents of sexual violence to be handled at the most letalylécal elders.

Victims are often individually stigmatized regardless of the choice of institution.

Threats and intimidatiobeyond mere social pressuaee not uncommorMilitia orclanbased security

forcesare often complicit in such activities ougport individuals in ignoring court orders. This can

extend to direct interferencdoy political office holders in couptroceedings although his is less

prevalent where civil society can leverage greater civic space to hold government, justice, and security
actors accountable. Otherwise, justice seekers may turn to elders or Al Shabaab for support. Elders
depend onvoluntary compliance otheir Of I y Q& L2t AGAOFt | yRenforcef A G NB
decisionswhilst Al Shabaab uses its military streragttl threats ofargeted assassinations to back up

its verdicts andloes not recognizeulings by statutorygourts. The group appears to resp&t RS NA Q
verdicts in locations in which communal support is impor@athinstitutionsemploy patriarchal legal

FNI YSg2Nl & GKFG FNB RSGNR YS)/u Ia\l’vsxeeﬁzthamﬁv‘e’@aybﬁwl NA I K
reviewed in ‘years and a Hanbali intefpre G A 2y 2 F KI NRA QI 0 KI Aa azy
i NI RA ( A sadhab(sckoll bf fuis@ridence)

Islam is central to everyday life and culture. Accordidgh,l NA QF K Sy 22eéa 3INBF G f ¢
communities and underpins xeer, the stitution, and all statutory law- SSNJ Ay @21 Sa ak
throughout as point of reference folders who employ itduring deliberations. Botfederal and

federated constitutions declare it the inviolable source of law in Somaligarohidesan entry pait

for greatersupportfor rightsbased justice provisiona statutory lawbut for this to happen, legislation

must be reviewed, institutions act independentig accountableand be welresourced and more

people need to know abotihe statutory framevork and processes

This applies equally to users and practitioners, including those offering legal advice and representation.
Justice practitioners in Somalia are not trained according to a standardized curriculum and few courts
apply statutory lawlnstead, many elements of customary practice shape legal proceedinigs.
underscores the importance for wétlhined, affordable, and locally available legal aid services to
ensure that justice seekers are weflormed, do not have to compromise theiaily livelihoods to

open cases, and are treated fairly according to due process.

The trifecta of political and military interference, corruption, and lack of professionalisns abapss

to justice in Somalia. It erects cost barriers in all aspectsdinglienforcement, and renders
treatments and outcomes unpredictable. All this applies more so to disgadediralcommunities

and is magnified for land disputes. Land ownership has long been central to political patronage
Currently, noland registy isin operation that can verify land claims. Elders navigatepeting
customary normsand often steer clear of volatile land disputestiMidespread forgery of land titles,
inheritance disputes that frequently involve returning diaspora, and a long avfdyas unresolved
history of land grabbindand disputes remain the most incendiary kind of cases for which all of
{2YF Al Qa 2 dagligpéiSexdegdforAINEabdat\Badjadicdte disputes in wethown

courts near major towns arehforce their verdicts with force and withbappeal.
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RECOMMENDATIO&SPTAKE

A

LEGAL

FRAMEWORK \

{ KI NRIQ$ K{YKI NA QI K O2YYlIyRa AYYSyaS fS13
customary and statutory law. It also provides an epowt for greater protection of
individual rights, especially for women and minorities. The EAJ Program has
producing iRRS LJG K &0 dzZRASA Ayid2 (GKS &aKI NARQI K
AKFNRQFK AYOGSNIINBOGFGA2Yy FT20dzaAiAy3a 2y o
has been advertised via media and workshops, and uses these insights to info
t NEINIF YQA FLIINRIFOK G2 22YSy> tSIOS 3
Recommendatior® y & dzZNB  KI & dzLJ( | { S -bAsed rélidmh proSefssk
are participatory. Where community leadeE Ay Of dzZRAYy 3 62YSy
those representing marginalized groups, partake, they engage in dialogue with
justice actors, become better informed to support their communities, can ensure
GKSANI O2yaiAildzSy i a @oumd 2y @SanNlighanetwoNSandirelgtic
towards more inclusive local governance institutions.

LEGAL
KNOWLEDGE

CurriculumThe EAJ Program is working with two Mogadisised universities to develo
a coherent curriculum to be taught to lawyers and ofhests in training.

PocketBookt KS 9! W t NPANI Y Aada @g2NJAy3a G2 LI
dzZASNE AY dzy RSNREGFYRAY3I {2YFtAlIQa fS3t
Justice Campaign$he EAJ Case Review Team (sé&awpewill distill issues from cas
review and provide information on them via media outreach.

RecommendationThe training of lawyers, judges, and other jurists must adapt to
dynamic nature of justice provision. Graduates must be versed in differemrétations
2F GKS aKINARQIK Fa Al F2N¥a (GKS 02yO0¢
They must also understand the rudiments of the xeer to interact with elders. Givel
the xeer is subject to dynamic change, a basic understandinig Wwe sufficient. School
and universities will require textbooks, and these textbooks may require adaptatior

kstill-provisional constitutions are reviewed and new legislation passed.

Expanding\ccesgo JusticeProgram |
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ADVICE &
REPRESENTATION

Justice Promoter$he most extensive component of the EAJ Program is support for &
and representation. The cord which is the training of justice promoters, both on t
legal norms as such and on local context. This provides immediate and accessible

Case Review Tearfiiven the contentious position of SGBV cases, the EAJ Prc
maintains a Case Review Team on stantb support EAJ partners with such cases.

- Land Accountability Platform&hese platforms bring key stakeholders from commu
and institutions together forccountability and dialogue over volatile land disputes.
University Legal Aid Clinitcst NIi 2 F G KS 9! W t NB 3 NI Yo&sad
universities are studerrun legal aid clinics to provide support to justice users
practical experience tfuture justice actors

- Recommendation:The two main components that must be prioritized in the
interventions are accountability and sustainability. The work of each promoter, tean
platform must be scrutable and users must have avenues for feedhdajri@vances.
Sustainability comes in two parts. The financial viability of each element must trar
GKS 9!'W FdzyRAy3d OeoOf S® DAGSYy GKS 320
explore local matcfunding, which would add a layer of accouriligband the possibility
of growing local oversight institutions as well. The second part concerns the pe
safety of each participant. The program operates in an environment of protractec
often armed conflict in which small arms ownership is comand militias are ubiquitou:

to justice seekers locally and likely the most immediate tangible impact of the Progranj.

factor. Justice promoters and members of accountability platform must be versed ir
context and cognizant of risk, mitigation strategies, and clear risk thresholds.

~

- Alternative Entry Point$he aboveliscussed Justice Protacs, Case Review Teams, Le
Accountability Platforms, University Legal Aid Clinics, and the-heted Court User
Committees are geared to provide justice users with local and accessible sources o
and support that can help facilitate their aceés statutory institutions, both by helpin
them navigate the justice landscape and by taking over some aspects that allows
users to maintain their daily livelihoods whilst their court proceedings are attended to.

- Model Court:The belowoutlined Model Court is a vehicle for an improvement
procedure, including accelerating and facilitating access and progress to verdicts.

- RecommendationAs noted above, new platforms will require financial andbasled

viability in the mediumand longterm. Patforms should also work with key commun
K leaders and influencers, who vary by location, to ensure that justice users know of V
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aﬁ

FAIR
PROCEDURE

- { KI NBRofis &riYe rules and engagent. The EAJ Program therefore engages with
Aa0NRBYy3SalG y2NXYIGASBS o6l asS 2F €S3rt TNI
rightsbased adjudication, as outlined above.

- Model CourtThe EAJ Program is supporting a court in Wadajir district in Mogadis
provide a point of reference for fair and efficient procedure.

- Court User Committee$hese Committees will comprise community representative
hold justice actors accountable. eTICUCs are launched and will begin operating
conjunction with the Wadajir Model Court.

- RecommendationSustainable inclusion requires new members of institutions that
mandated to represent disadvantaged or marginalized groups to exhibit caparcisyah:
least equal to more longtanding members. In forming committees, the program shc
consider through which pathways community representatives can attain such sk

Ksupport committeemembers to ensure their loAgrm viability.

ENFORCEABLE
SOLUTIONS

-/ CoordinationThe EAJ Program coordinates with the actors already engaged in 3(\
sector reform on information sharing and syner@ywen that the security sector is ¢
fractious as the justice sector, if not more so, direct involvement in security sector r
wouf R RSGNI O FTNRY GKS 9!W t NPINFYQa S
statutory justice chain and its institutional coordination with other justice actors.

- Recommendationinstitutional setup, performance, and legitimacy varies across Sam
The EAJ Program should continue emphasizing its strong focus on context and
sensitivity with regularly updated local context analyses where needed or coog
closely with other programs working in the same locations to ensure that contt
consistently taken into account towards several ends: the program acting conflict se
implies that the program is conscious of its own position within local conflict dynamic
works towards creating a more peaceful environment; context awaremgseves risk
assessments that in turn support the safety of local partners and EAJ teams; infor|
sharing ensures that progress is not undone by parallel but uncoordinated and not<ynﬂct

ksensitive programming.
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INTRODUCTION

The Expanding Access to Justice Progfaml) is a fivyear associate award (202823), funded by
the United States Agency for International Development (USAID) via the Freedoriedddsman
Rights Support Mechanism (HRSM) and implementpdrinership between Pact and the American
Bar Association Rule of Law Initiatik®AROLI). The Prograams to improve access to justice and
mechanisms to address grievances in Somalia and Somaliland.

The three main project objectives are:S)pport andmprove inclusive community engagement in
justice solutions2) Strengthen justice service®)Improve navigation of justice pathways by aggrieved
parties.

The EAJ Progrdda@pproach takes into consideration the legally pluralistic and often politexaathr
of justice services in SomalRather than focusing on the strengthening of formal institutions and
capacities only, the program supports aggrieved individuals or groups in identifying the justice
institutions and authorities with the most pronmgirightsbased outcome for their grievandélhile
statutory and Islamic law will be key conduits for rigdatsed solutions, the EAJ Program also aims at
supporting normative and behavioral change at the local [€kid.should eventually result in chadg
attitudes oflocaljustice providers.
¢tKS O2yOSLIidzat Y2RSt 2F (KS 9!wW AyOfdzRRSa &AE Sf
Assessment Tool (AJAT):

1) Legal and Policy Framework

2) Legal Knowledge and Confidence

3) Citizens can obtain Advice and Resgntation

4) Citizens not impeded from Justice Forums

5) Justice Mechanisms address Grievances Efficiently and Fairly

6) Solutions are Enforceable

PURPOSE OF ASSESSMENT

¢ KS 9! W t NERastiNginvprolethénts in Aciessio justice and effentiebanisms to address
grievance®@2 I f AYRAOFI02NI m Aad (GKS W PDOS&EAOR wWizaa A DS
HRSMwide indicator, of which the EAJ is pditis Baseline serves to:

1) Establish Baseline data to measure the performance of EAkimiens

2) Inform EAJ Program design and activities

In order to supportaccess to justicat the local levelin-depth understanding of the plural justice
landscape and the perspectives and behavior of justice seekers is esshitiatudy focuses on the

reality of justice services by investigating perspectives and experiences of individuals, groups, and those
who assist thenin searching for redress for their grievances or conflBdsed on these insights, the

study 1) feeds into the design of traininganuals for lawyers, paralegals, and commubpiétyed
paralegals, which are based on concrete knowledge gaps and needs of justice seakinsns?)
advocacy processes by legal aid supglieview of policy or legislative chan@g infornsthe dudiciary

and Ministry of Justice at the federal and state level and other official actors on gaps and challenges in
the provision of formglsticeservices as well as judicial services.

Given other existing research on conflict resolution and jugtmasion in Somalia, this study focused

especially on land disputes and sexual and gebdgsed violence, as these two currently sit uneasy in
{2YFEAFQa 2dz&AGA0OS 1 yRaOlFLISsT odzi SIOK K2f R aidNRy
Datafor this studywas cokcted between January and May 2020.

Expanding\ccesdo JusticeProgram | 6



METHODOLOGY

This dudy employs a robust mixed methods approach, inclusive of a quantitative survey, semi
structured indepth interviews, case studies, and a legal revigwe. research tools were designed by

the EAJxpert consultant and author of this study, based on extensrior experience, desk review

on legal pluralism in Somalia as well as@dheW (S| YQ& LINR 2 NJ g ABMQIAIAT2 2 LISN
framework andapreviousAJAT Baselimesearch conducted in Somalilaidita collection was carried

out by the UK Hargysa, and Mogadishbaseddevelopmentfirm Transparency Solutions (TS),
overseen by a TS project manager and a local consultant with strong qualifications and experience in
{2YFrEAFQa €S3AFE FyR 2d2NARAOIf & Srdalse barrieddout &t £ | a
legal review, which is presentedaasummaryn this report and available separately.

The EAJexpert consultant facilitated a twaay training with TS lead researchers in Mogadishu in
December 2019, which allowed for andiepth review of tools and translations, on which TS led.
Translations were checked by researchers from each study distragifapriateness to local dialect

and vernacular. The team also discussed the six elements of the ABA AJAT framework, which structured
the development of tools, analysis, and subsequent repofnglity assurance was provided by TS in

close coordinatiomvith the EAJxpert consultanand is unpacked by component in the following

QUANTITATIVE RESEARCH

Thequantitative component of the study was carried out via compassisted telephone interviews
(CATusing the Androithased data collection softwaf@pen Data KitJDHK Collect.The survey was

designed and scripted lBA® & S E LIS NI O2 yFaydzt GiFNg (y>a t NBIGARS 60R ¢ { Q N
2OSNESSY o0& ¢{Q LINE =2 Dataway stofed anSheericrypied dnline platfd8O A | £ A -
Ona.io, which allowed the research team to submit and monitor data for quality and demographics

daily. The surveyddresses the six components of the ABA AJAT framework.

Households were identified by local researchers using random walk methodology. Residents were
informed of the purpose of the study angbon providing informed consent to participantered

their cortact details into gre-scripted short surveyore numbers than target sample were collected,
accounting for likely attrition. Enumerators trained in operating data collection software, administering
surveys, and research ethics administered the suraeghone based in TS offic@is allowed team

leaders to interact directly with their team in casecbfallenges andanaximized the sample for
NE&2dNDS&a SELI yRSR® {2YFfAlIQa LIK@AAOFE GNIFyaLR N
high, allowing surveys to target large samples in shorter timeframes irrespective of respondent
movement away from the point of rieence.

Data was collated by the T&am andcleaned and analyzed by thi®AJexpert consultantAny
associations between variables that are presented in this report were statistically significant at the 95%
confidence level
6t S NA 2-¢oaie
test yietling a pvalue of mFemale m Male
0.05 or below).

Associations were tes

ted on their strength

SURVEY RESPONDENTS BY DISTRICTNG &EN

dza A y 3 [ NJIny
total, 469 survey
respondents were
reached across eigh . 38
N 27 23 24 32
districts in three Federal .
Member States. HODAN HAMAR WADAJIRWAYDAOKISMAYODOLOW BAIDOA HUDUR

JAJAB
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QUALITATIVE RESEARCH

Qualitative data collection comprisddcus group discussions, key informant interviews, cask
studies. The purpose of these was to complement the quantitative data by providing insight into socio
political context, mechanisms that facilitate interactions along the justice chain, andamtioes that

may be at play but that the research team had not thoughTbé interview and discussion guides
followed the quantitative survey in structure, divided across all six AJAT framework components, and
largely deployed open questions encouragggpondents to provide substantive accounts, followed

by instructions to researchers for probes and follgmwguestionsThe research teamiscussedocial

and clan dynamics in each locatidaring trainingto ensure that the sample would both be
representative and allow sufficient space for minority groups who struggle to have their voices heard.

FOCUS GROUP DISCUSSIONS

Focus groups were chosen so as to represent younger community members, more at eisk of b
excluded from decision making and justice processes. Facilitators were instructed not to recruit any
holders of positions of authority or otherwise acknowledged community leaders as well as no members
of security forces, to ensure that community memsbeere at easa sharing informatiorPer district,
researchers conducted two focus group discussions witlp&rticipants each, split by gendand

aged 1835. This amounts to a total of 16 focus group discussions, eight with young men, eight with
young women.Focus group participants were informed of the purpose of the study and gave their
informed consent before discussions commendésl.research staff transcribed the discussions, and
the EAXxpert consultant reviewed and analyzed the transcript.

KE INFORMANT INTERVIEWS

Key informant interviews were conducted with community representatives, government officials, and
justice actors who are relevant to the justice chain. This included medical practitioners as crucial first
responders to cases of sexaad gendebased violence (SGBWgad researchers conversant in local
socigepolitical dynamics recruitegspondentdrom these categories:

- Local government/court officials
- Religious leaders (ulama)

- Traditional elders

- Youth representatives

- 2 2 YSy Q sentdtBdsING

- Lawyers

- Medical practitioners

- Activists/INGO staff

In each district, researchers conducted eight interviews with one representative for each of these
categories. In total 64 key informant interviews were conducted. Whilst different interviess guade
developed with variations geared to each category, TS research staff took notes into a standardized
debrief form to facilitate the coding of responses during analysis, conducted byAthexpert
consultantKey informants were informed of the page of the study and gave their informed consent
before interviews commenced.

CASE STUDIES

In each district, TS researchers conducted one case study on a land dispute and one on an instance of
sexual and genddrased violence, to illustrate how sugfocesses unfold in practice. For each case
study, up to six persons were interviewed, encompassing members of the accused and aggrieved
parties, justice practitioners, and knowledgeable community members, in order to elucidate a case
from numerous perspeives. Participants were informed of the purpose of the study and gave their
informed consent before interviews commenced.
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LIMITATIONS

- Insurgency/Counterinsurgency environmenite districts in which data was collected are alll
to different extentsexposel 2 { 2 Yl f Al Q& 2y 3I2Ay3 AyadaNHSyOe o
gl a FTNBIldzSyid Fa Ylye OAGAT Sya dzasS (GKS 3IANRdz
RSaAadyl dAz2ya adzOK a WiKS 2LILRAAGA2YZQ 2N Wi
easily disernible in focus group discussion transcripts or interview notes, the quantitative
adzNBSe a2dzaKd G2 Il dzAS AYyF2NNIGA2Y eabeit £ { KI 0
cognizant that Al Shabaab courts are not necessarily mobile. Researcheigsiracted to
probe and explain accordingly and with necessary caution, but figures on Al Shabaab courts
should be treated as not definitiand endorsements read with cautipasrespondents may
not have been comfortable to voice fragland, especiallyn focus groupscritical¢ opinions.

- Ongoing stabilization and stabailding effortsState building in Somalia remains incomplete,
including provisional constitutions and moda#ibf legitimizing government institutions and
officials.In addition to counterinsurgency, stabelilding is marred by protracted social and
inter-communal conflict, which has been addressed by a&ssefi more or less stable elite
compacts. Although eachsuccessive elite bargain, interim administration, and provisional
constitutionhas a lasting impact by reducing armed violeacel leaving some elements in
place that stick and stabilize processb® political environment remains subject to rapid
changes and bouts of often armed conflizistice institutions remain politicized and involved
in peacemaking or conflictesolution or can cause conflict when cooptethis report thus
endeavors to delineate broader trends in justice practice in Somalia, recognizing that minutiae
are subject to change and far from being finalized

- Elections.Data was collected while elections in Jabd State had only recently been
concluded, federal elections were in a phase of preparation, jastl before the SWS
Assembly was reduced and reshuffléach of these elementsarries potential for a
realignment of power relations and influence, whaffected the extent to which respondents
were at ease and forthright in sharing information. In South West State and Jubaland State,
these effects were minimal, and TS deployed experienced researchers to mitigate. In
Mogadishu, the main implication wastltase study informants were loath to share details on
the politically sensitive land and SGBYV c¢assgdicit that they feared for their own and their
Fl YAT ASaAW waslnfiGate@ through patience and calling upon more experienced
researchers tassure respondents that data will be treated with the appropriate discretion,
which ultimately yielded idepth information as required for this Baseline.

- Security in DolowDne major event during elections was the arrest and subsequent escape of
JubalandMinister for Internal Security and former Dolow District Commissioner Abdirashid
YW FyAa Sall LIS G2 GKS 02NRSNI I yREofffaiQHeN] 52 2
border, which, along with a reshuffle in local police and administration, eeljadditional
researchers in Dolow to facilitate access and ensure all data could be calbfelgd

- Remote locationsThe study will discuss a general lack of knowledge and competence among
justice practitioners following decades of institutional ceapnder civil war. Rural
communitiesare particularly affected kgroughtand lack of infrastructuretruggingto reach
services that are being provided again in major ¢iied are more exposed to intetan and
insurgent fighting. Recruiting researchers with the necessargetidhd respondents with the
needed knowledge was therefore an additional challenge, for wittakias provided with
additional timewhensomereseach in Dolowand Xuduhad to be relonedue to poor quality.

1 KenMenkhaug2018).EliteBargainsand PoliticalDealsProject:SomaliaCaseStudy DFIDStabilisatiorUnit.
2 AbdihakimAinte (2014).SomaliaLegitimacyof the ProvisionaConstitution In AlexandeiRamsbothan& AchimWennmann(Eds.)Legitimacyand peace
processesEromcoerciorto consent(pp. 60-64). Condliation ResourcesAccordg aninternationalreviewof peaceinitiatives(issue25).
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Availability biasSomalia has undergone three decades of almost continuous civil war and
insurgency, following several decades undge &actomilitary government. In the period prior

to state ollapse,legislation was sparsely updated and conflicting legal frameworks not fully
aligned. Religus scripture is mostly taught in Arabic script, which most students cannot read
at the time. Somali customary law is transmitted orally and the provinceldefs.
Nevertheless, the following findings show that many respondents still ranked their own
understandingof legal frameworks as good or excellent, contradicting interviews and focus
group discussionsduring which rgsondents asserted that legal kn@dbe in the wider
population is scantfPossible explanations areofold. It is possible that survey respondents
have such little knowledge of legal frameworks that they are not aware of their relative
limitations orhave accepted thesas inherent differaces between justice actors and justice
users. It is also possible that, becajsstice institutions in Somalia do not so much apply
legislation or provisions, but rather folldhe samea K | Ndsgxédfrocedureand pursue
mutually acceptable outcomesspondentdimit the possible available knowledge for justice
users to these proceedingsith which they are familiar

Is vs.Ought. Case documentation and mandates are crucial reference points for the
understanding of courts and their operations. In Somalia, neighgresent in any functional
capacity. Most judges are not trained in Somali law, most courts can barely provideatheir st
with furniture, and much legislation is outdated, largely unknown, and barely appliamali

legal expertundertaking a supplementary legal review found that justice actors in all study
regions could not name mandates or frameworks that they cemsigtfollow. Instead, they
pointed tothe above notedormalizedcalbeit unwritteng procedure based on customary and
aKI NRQF K LINB OS LJi a Thé éohsiiltank dlso fitzindizhat apicatfeariarid@tes S R
and frameworks are almost impossible tscgirn. This study will focus on thike factoworkings
of courts rather than theitechnical mandates.
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DISTRICT OVERVEW

SOMALIA

Baidoa
o

Indian Ocean

Mogadishu Banadir
Regional
Authority

Southwest
Somalia

Jubaland

Wadajr (Medna)

3 TheJusticeSnapshotfundedby DfIDand producedby a collaborationbetweenTransparencgolutionsthe GovernancandJusticeGroup,and Justice
Mapping,featuresaninteractiveand multi-layeredmappingof justiceinstitutionsin severabf thesedistrictsandadditionallocations availableat:

https://southcentralsomalia.justicesnapshot.org/
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BENADIR REGION

HODAN

Tothewestofa 2 3 | R Jpdrtiantitoith of the AdenAddelnternationalAirportliesHodandistrict,
whichhoststhe Bakaaror' I NJ| ffuill addivegetablesection. TheBakaaranarketstill holdsfame as
Eastt T NJa@és@penmarketandisthe mostimportant sourceof incomefor residentsin Hodan.
Thedistrict comprisesMogadishy Y A @ S Reukyof 81€iing DigferHospital, and departments
of the Ministry of PublicWorksandthe Ministry of Mines.BenadirHospitaland MedinaHospitalare
in the neighborirg district Wadajir, alongwith numerousMinistriesliningthe borderto Hodan.

Duringthe earlyfighting between Al Shabaaland AMISOMHodansawsomeofa 2 3 I R Amdd ¢
intensebattles. Thesdollowedthe flight of apredominantlyDaroodpopulation Thecurrentresidents
mostly hail from the Hawiye sub-clans Habar Gidir and Duduble? As more and more displaced
communitiesare beingpushedtowardsthe outskirtsof the fastgrowingcapitd, Hodanis beconing
home to an increasingnumber of settlements for internally displaced persons’ This trend
notwithstanding,communitymemberswho partookin this study praiseda relativelygood level of

securityandquality of life aswell ashighlevelsof socialcohesion.
WADAJIR

Alsosometimesreferred to as Medina, Wadajiris hometo a multitude of governmentinstitutions,
includingthe Ministries of Planningand Coordination,of ForeignAffairs,of HigherEducationand
Culture part of MogadishuJniversityandBenadirandMedinaHospital In additionto multiple justice
institutions several major businessesare based in Wadajir, including the telecommunication
companiesHormuudTelecomNationlink andTelesomThehotelsPeaceSahafiShamoandParadise
areimportantmeetingspots.Thedensityof political,economicandpublicinfrastructureis aresultof
longterm externalinvestmentin rehabilitationandhasresultedin relativelyhighlandvalue.

During{ 2 Y I EivilwaQQWadajirremainedastrongholdfor{ 2 Y I frakditiGhalgovernmentThe
districtis mostlyinhabitedby membersof different Hawiyesub-clans predominantlyAbgaalput also
HabarGidir, Murusade,and XawaadleThe militias maintainedby eachclan group and influential
individualswere important in denyingAl Shabaabaccessduring the fighting over Mogadishuand
remainactivetoday$

HAMARIABJAB

HamarJabjalstandsin starkcontrastto Wadaijir.Thedistrictcontainspart of the seaport,majorpolice
and Darawishsecurityforce stations,andthe SerendDefectorRehabilitationrCenter.Asidefrom the
seaport.the infrastructureprovideslittle econamic benefitto residents manyof whom hailfrom the
SomaliBantu.TheBantu,who havebegunto reclaimthe derogatorylabelW W I3 & /K JNFRISEDI
to distinguishBantu,now adoptedby Bantuas ¥ Wl -85 8 yi&@ ittle accesso power, asthe
digrict administrationis mainlyled by membersof the HabarGidirsub-clanof the Hawiye.

After fightingover Mogadishumuchof the then-districtO 2 Y Y A & andiligayréhdiddedinto the
local police force, but theseearly dayswere markedby significat infightingamongthe localHabar
Gidir leadership over key positions’ This conflict appearsto continue In 2016 the district
commissionewasoustedover his oppositionto influentialA y’ R A @usévtiplarandili@ryforcesto
seizeland® Focusgroupsin HamarJabjabduring this studylamentedhigherlevelsof insecurityand
hardship.especiallyfor displaceccommunities

4 ErikBryld& ChristineKamay(2012).PoliticalEconomyAnalysisn MogadishuDanishRefugeeCouncil UNICE®& TANACopenhagen.
5 SifHeideOttosen(2018).ConflictAnalysisDisplacemenand SocialCohesiomynamicsn MogadishuDanishDeminingGroup.

6 Bryld& Kamauy(2012).PoliticalEconomyAnalysisn Mogadishu

7 Ibid.

8 JoakimGundel(2020).Pathwaysand Institutionsfor Resolving.andDisputesn Mogadishu Expanding\ccesso JusticeProgramp. 10.
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WEYDOW

TheWeydowlDPsettlementwasoriginallylocated30 kilometersoutsideMogadishtandhometo an
estimated3,000families? Thesettlementwasestablishedythe localnon-governmentabrganization
KalamaShoortoin 2017, and has been connectedto Mogadishucity by public transport, which
remaired unaffordablefor most of its inhabitants.In the pastyears,againstthe backdropof rapid
urbanizationsomelDPsettlementshavemergedinto the growingcity andbecomeasettiementslum
hybrid. Displacedcommunitiesin Somaliaare marked by few to no kinship ties to their host
communities, expos$ng to eviction or abuse with little recourse, and deperdence on camp
administratorsand externalsupporti® Theiroverlapwith or movementtowards slumdwellersand
normal inhabitantsposeschallengesto externall O (i 2aNadcifyto appropriatelymeet displaced
LJS NAreedsasdl mayrequirefurther researcho ascertairthe implicationsof this development.

SOUTH WEST STATE

BAIDOA

Baidoais the capitalof Bayregion,former seatof the TransitionaFederalGovernmentand interim
seatof the SouthWest Stategovernment.Thedistrict is centralto the Mirifle O f | Gfdgof Eight
(Sideedl. The district, regional, and state administrationare a legacyof the schismwithin the
RahanweyrResistancéArmy (RRAYollowing their successfutampaignagainstoccupationby the
UnitedSomaliCongresgUSCunderGeneralAideed. Twoof the majorwings of the RRAfurnishedby
the sub-clansHariinandLeysanglividedcontroloverdifferentlevelsof the administrationrandsecurity
forces between themselves,effectively securing control over Baidoaand its commerciallyand
politicallyimportantlocation¢ muchto the chagrinof other Mirifle groups,in particularthe Elay who
hadlaid claimto Baidoabefore1*

Inter-communalkchismdavelongbeenpreventedby externalpressurewhichhasmarkedthe life of
communitiesn its vicinity sincecolonialtimes. Thelargelysedentaryagro-pastoralistommunitiesn
this fertile inter-riverine region provided fierce resistanceagainstitalian colonizationt? but the
absenceof substantiveMirifle militia forces led to repeating occupationsby outside militia and
insurgentforces,culminatingin two majorfaminesc one exacerbatedy fightingamongDaroodand
Hawiye militia over the city, one by the then-Al Shabaalled I RY A y A & debigioiita BlotQ
humanitariaraidduringaseveredrought!3 Thelatter instanceandthe extensiveuseof Mirifle fighters
loyalto former Al ShabaalnleputyleaderMukhtar Robowasfrontline fightersagainstAMISOMroops
during the Battle for Mogadishuin 2010 have engenderedmuch resentmenttowards Al Shabaab
amongMirifle commurities.

Themostrecentpresidentiaklectionwascontestedandcontroversial After the incumbentPresident
SharifHassarSheikhAdenannouncedhat he would not seekre-election,defector Mukhtar Robow
leveragedhis popularity amongespeciallythe Leysancommunityto becomefrontrunner but was

arrestedby Ethiopiartroopsat the behestof the FederalGovernmentof SomaliaTheensuingorotests
claimedmorethanadozenlives,andthe electionresultedin avictoryfor former FGSMinisterAbdiaziz
W[ I FSiS yBdisdpéndedthe HariinLeysarcompactand confrontedthe newly electedPresident
with a steepchallengeo regainO 2 Y'Y dzy'tiust. Présidént_aftagareerhassinceembarkedupon

extensivecommunityoutreachthat hasbeenmet with largelypositiveresponses.

Baidoahostsagreatnumberof internationalandlocalorganizationgswell ascivilsocietygroups but
theseremainlargelyconfinedto the town. Travelto nearbydistrictssuchasDinsoorBuurhakabagr

9 AbdalleAhmedMumin (2019){ 2 Y | tligplag@rientcamp¥ 3 | (i S 1 SH3 1IN GBAK flaBriere? TheNewHumanitarian.

10 Heide Ottosen(2018).ConflictAnalysisDisplacemenand SocialCohesioDynamicsn Mogadishu, KenMenkhaug2017).DadaabReturneeConflict
AssessmenDanishDeminingGroup.

11 RobinMydlak(2018).ConflictAnalysisDisplacemen&nd SocialCohesioDynamicsn Baidoa DanishDeminingGroup.

12MohamedH. Mukhtar (1996).ThePlightof the AgroPastoraSocietyof Somala. Reviewof AfricanPoliticalEconomy23(70),543553.
13NIS(2016).SomaliaContextAnalysisBaidoa.NordiclnternationalSupportFoundation.
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Berdaleaswellas. I A Rs&rfo@hdsmustoccureither alongroadswith Al Shabaalpresenceor by
flight. The group also maintainsits own elders, offering alternative arbitration for frequent land
disputesand cateringto the more central positionsMirifle elders(Malagsand Samadoonstake in
communalife comparedo their counterpartsamongtraditionallymore pastoralistclanst4

XUDUR

The capitalof the Bakoolregionis alsothe centerfor the Mirifle Groupof Nine (Sagal)Thetown is
largelycut off from land-basedtransportasit is encircledby Al Shabaabbut a mix of SWSENDFand
militia forces preventthe group from approachinghe town. - dzR daigtily&ohesivecommunities
drew Al { KI 0 Iite @htbagh their support for Mukhtar Robow after the 3 NB dihifed
spokespersondefected and found shelter near his birthplace. With few exceptions, - dzR dz
communitiegejectAl Shabaalentirely.Oneinterviewfor this studydescribedhe communahttitude
towardsthe violentextremistgroupasaWo 2 @ 02 i G @ Q

The encirclementby Al Shabaabaffects the communitiesby blockingcommercialtraffic, forcing
farmersto leavetheir farmlandsidle, and causingsteadydisplacemenfrom the surroundingvillages
suchasGarasweynand the neighboringistrictsunder Al Shabaalzontrol, RabDhureand Tiyeglow.
Nearbyfighting hasincreasedsincemilitia fightersloyalto Mukhtar Robowhavejoinedthe (i 2 &
defendersandbegunattackingAl Shabaalbasesearby.

Infrastructurein Xuduris weak,the solehospitalunderequippedand understaffed,and postprimary
educationislargelyunavailableAlthoughits majorclansarewellrepresentedn the SWSjovernment,
. dzR dzdMeénityhaslittle interactionwith the SWSadministration. Therecentrecurringpresence
of ministersaccompaniedhe formation of a DistrictCouncilunderthe WadajirFrameworkfor Local
GovernanceTheformationwasfacilitatedby the highdegreeof socialcohesioramongclans but the

levelof socialconservatismamangthe communitybecameevidentascommunityleadersvehemently
rejectedthe inclusionof afemalecandidate who subsequentlyled the town.1s

JUBALAND STATE

KISMAYO

The port city of Kismayoholds strategic and commercialvalue and was fought over intensely
throughout{ 2 Y | tivilwataadsubsequentnsurgencyTheseatof the JubalandStateof Somalia
(ISSyovernmenthasbecomea focalpoint for tensionsbetweenlocalpowerholdersandthe Federal
Governmenbf SomaligFGSwhichactsthroughalliesin Gedoregion.Thisconflicthasbeenongoing
sinceJubalandi | {(f@niation'® andreignitedduringthe a i | @@ mdpiesidentiaklection.

CurrentJSPresidentAhmedMohamedislamW a | R BravsHis legitimacyfrom havingoustedhis
former allies’ within Al Shabaakfrom their important revenuebase,combininghis RaasKkamboni
militia with politicaland military backingfrom nearbyKenyaWhilsthis main challenger$old power
in Gedo PresidenMadobepresideveracitythatishometo awidevarietyof clans spanningeveral
Daroodsub-clans,within which the intra-Ogaderrivalry betweenthe t NB & A MoSamédZébeyr
sub-clanandthe Cawlyaharis perhapsmostpronouncedbut amongwhom Marehanand Majerteen
groupsalsoplay an important role. The main Hawiyesub-clanspresentare the GalJeceland the

Shikhaalalthoughthet | { afffiatid&ith the Hawiyeremainscontested!8 Digil, Mirifle, andSomali
Bantuare presentthroughoutthe city and region,but hold little influenceor military prowess,and

constitutemuchofthe O A didpadedpopulation,relegatedto its outskirts.

14 Mushtag(2018).Traditionaldusticeand StateSecurity; Mydlak(2018).ConflictAnalysisDisplacemenand SocialCohesioDynamicsn Baidoa.

15 Informationon Xuduris basedargelyon primaryandsecondaryataavailableto the author, but not shareablewith other parties.

16 JoanneCrouch& OliverChevreay2016).ForgingJubaland; Communityperspectivesn federalismgovernanceandreconciliation Saferworld.

17 HarunMaruf, & DanJosepH2018).InsideAFShabaabTheSecreHistoryof Akv | S Rvto$2 owerfulAlly. BloomingtonindianaUniversityPress.
18 NajumMushtag(2018).Traditionalusticeand StateSecuritya ConflictAssessmerdand Analysiof the Securityand JusticeSectolin Severistrictsin
JubalandHirshabelleand SouthwesBtate.DanishDeminingGroup.
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The administrationunder PresidentMadobe maintains a high level of securitization.The capable
Jubalandntelligenceand SecurityAgency(JISAhasbeen mostly successfuin denyingAl Shabaab
accesdo the city, and Jubalandecurityforceshavemanagedo keepthe groupoutsidea perimeter,
but havemadelittle further gainin breakingits hold over rural areas.Thisis in turn importantto Al
Shabaabwhichofferseffectivearbitrationfor land disputesthe primarysourcefor inter-clanclashes

in andaroundKismayo!®
DOLOW

Dolowiscentralto the importanttrade corridorthat includesnearbyBeledXawaandLuug It provides
animportantthoroughfarefor goodsandrefugeesat the confluenceof the riversDawaandJubaand
the bordertriangle between SomaliaKenyaand Ethigia. Thedistrict is highly securitizeddue to a
strong presence of Ethiopian National Defence Forces (ENDF),which has allowed numerous
internationalorganizationsand agenciego operate officesin the town. Dolowis alsohometo two

settlementsfor displaceccommunities often comprisinghosewho did not havethe meansto cross
into nearbyEthiopiatowardstheir own kin or the majorrefugeecampin DoloAdo2°

The presenceof ENDFRunits stems from repeatedincursionsto oustthe Islamicgroup AHlttihad AF
Islamyaduringthe 1990sand2000s TheEthiopiangovernmenideemedthe groupanationalsecurity
threatin its own right, but alsoaccusedt of supportingthe OgaderNationalLiberationFront(ONLF)
in9 KA Badfaliregidn?! Both ENDFand local securityforceshavebeen effective at keepingAl
Shabaalfrom establishin@ presencen the district,andoperatetowardsits residentswith impunity 22

Thecurrentadministrationin Dolowis a result of prolongedinter-communalconflictin Gedoregion
that haspitted 5 2 f Zadnfindstraton againsthe regionalgovernmentin GarbahareyAkeyfigurein
theseconflictswasandis 5 2 f 2pgefdsdistrict commissionerand current JubalandMinister of
Internal SecurityAbdirashidd Wi yHawh@sdecessfullynaneuverechis previouslyminor Marehan
sub-clan,the ReerAxmed- ReerSamatarthroughintra-Marehandisputesin Gedoz MinisterW Wl vy
wasarrestedfor humanrightsviolationsduring the Jubalandpresidentialelections.Hissubsequent
escapeto Kenyacoincidedwith anincreasein the presenceof SomaliNationalArmy (SNAYorcesin
Gedoregion.At the time of writing, clashedetweenSNAand militia fightersloyalto Janarhaveled
to fightingalongthe bordertrianglethat threatento drawin KenyanEthiopianand Somaltroops2+

19 Heide Ottosen(2018).ConflictAnalysisDisplacemenand SocialCohesioDynamesin Mogadishu, KenMenkhaug2017).DadaabReturneeConflict
AssessmenbDanishDeminingGroup.

20 RobinMydlak(2018).ConflictAnalysisDisplacemenand SocialCohesioynamicsn Dollow DanishDeminingGroup.

21 |bid.

22 OCVR2016).DistrictConflit and SecurityAssessmerfReport Observatoryof Conflictand ViolencePrevention.

23 Onintra-Marehantensions see:KenMenkhaug1999).GedoRegion Studieson GovernanceNairobi:United NationsOfficefor SomaligUNDOSOnthe role
of Minister Janarandthe ReerAxmed see:Mushtag(2018).TraditionalJusticeand StateSecurity, Mydlak(2018).ConflictAnalysisDisplacemenand Social
Cohesiomynamicsn Dollow.

24| aetitiaBader(2020).HighProfileJailboreakndermineg 2 Y I FightfaRHusticeHumanRightsWatch& AfricanArguments. AbdirashidiriyeKalmoy
(2020).TheManderatrianglecrisis:Somalisand Kenyadiplomaticface off. ModernDiplomacy.
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KEY FINDINGS

Before outlining and discussing the main findings of this stiwveéygspects are important to note.

- Case study content on sexual and gerulesed violence
Case studies in this report concern land disputes and cases of sexual andbgseder
violence. Several case studies concern instances of rape and other forms of sexual abuse.
Although they refraifrom graphic descriptions, readers are asked to determinether they
are likely to suffer psychological harm from engaging with this content and approach these
case studies accordingly.

- Case study participants
For each case study, the main litigant or victim alongside opposing parties, family members,
neighbos, justice actors, or other withesses or concerned parties agked to bénterviewed
to gain a more complete picture of the case in question. In many instances, especially in those
in which a case had been decided in favor of one gamtyundueinterferencewas alleged
the partythat was accused of such interferemedused to speak to researchers. Tihiduded
particularlythosewho had been convicted of fraudulent land claims or sexual abuse. Given the
sensitivity of cases, names and agesllgfersons have been changed.

- Graphs and tables
The quantitative dat&ollectionfor this study has yielded a wealth of data. During analysis,
these were broken down by demographic factors such as sex, age, location, literacy, monthly
household income, ah clan belonging. These associations were tested for statistical
AAAYATFAOLYOS O0@Al [ KA {ljdzZ NB GdSad Fd + pp: O
moderate or strong correlations) with the caveat that neither can speak to the directiafality
associations. Including all correlations that pass these thresholds and underpin findings from
interviews and desk reviews as graphs and tables would render this document unwieldy. A
selection of such graplist Yy SESR T2 NJ 6KS NBI RSND&a O2yaiRSNI

- Sttutory law
Somalia, like many other states, is in a state of legal pluralism. To distinguidiaseatdaw
and institutions from customary and religious counterparts, this study will refer to these as
WaAGEGdzi2NEQD ¢ KA A O2 YiaiNdntaishding tBedchriedt pailiangenyt LI & &
and all legislation dating back to independence and before that is still nominally in effect, as
well as state courts from district to constitutional level, and, as relevant, federal and state
constitutions. Thistudy refrains from using the ofteemployed distinction between formal
and informal law/courts, as this dichotomy disavows the formalized procedures, regulations,
and precepts that permeate customary and religious institutions.

- Highlights
The study emphazes key points in bold font. These are not section headings, but key
takeaways for readers, cognizant that the report is extensive but also intended as a reference
document.

Gt S2LX S INB y2i0 alirAafTASR gAGK GKS SEAA&
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LEGAL FRAMEWORK

Statutory institutions arér younger than
customary and religious traditions, with
whichmost justice seekers afamiliar.

A court system is still being rebuiltdéiis
remainthe primary justice providers.
Courts anckldersfollow customary
procedures. Legisldbn is rarely applied,
outcomes often unpredictable.
{KFNAQIFK Aa (KS Oz2y
statutory law, permeates customary
processes, and enjoys strong legitimacy.
Justice seekers frequently use Al Shabaal
courts, especially for land disputes.

ADVICE & REPRESENTATIO?

Lack of legal knowledge extends to most
advice and representation.

Customary and religious procedures, and
Shabaab courts, do not require or
accommodate advice oepresentation.

Lawyers or civil society are mostly availab

to main urban areas, especially Mogadishi
but quality is unreliable. Most other
communities rely on elders.

Marginalized groups often cannot access
advice or call upon influential elders.

Mosthigh-paid advice and representation
comes to bear in land disputes.

FAIR PROOBERE

Statutory courts have a reputation for
endemic corruption, requiring official and
unofficial payments throughout processes
that determine outcomes.

Reputation of elders has been tarnished b
WLREAGAOFE St RSNEQ
andcorruption but is largely intactand
crucial as their authority derives from it.
Political and security actors can and do
intervene in court processes. Judicial
independence is not protected.

Perceived unfairness/corruption is the mai

LEGAL KNOWLEDGE

Most users and practitioners have only a
rudimentary understanding of statutory lav

Most lawyers and judges are not trained ir
Somali law. No standardized curriculum ol
examination exists. Legislation has often r
been reviewed in decades.

Customaryege is the province of elders,
passed on orally, but in some locations is
starting to be documented.

Women and rural populations are
particularly disadvantaged.

Justice seekers liaise with institutions via
community leaders, mostly clan elders.

ACCESS TO JUSTICE

Main access barrier is cost, which interact
with clannism as local minority clans tend
be poorer and less wetbnnected.

Precarious livelihoods and lack of adegua
and affordable representation render the
time needed to file cases prohibitive.

Elders, ulama, and Al Shabaab work free |
charge. Elders require refreshments,
remote Al Shabaab courts transportation.

Security forces are often linked to clans,
putting justice seekers at risk of retaliation.

SGBYV victims face social stigma when
seeking redress. Elders handle most case

pushfactor toward Al Shabaab courts.
J

ENFORCEABLE SOLUTIONS

Elders and ulama rely on authority for
enforcement, ask parties to commit prior t
proceedings.

Enforcement by security forces entails
further costs, especially in land disputes.

If kinship ties or payments $igfent,
security forces may act irrespective of
court/elder verdict or ongoing appeal.

Displaced and minority communities are
often unable to have decisions enforced.

Ability to enforce decisions swiftly is the
main pulifactor for Al Shabaatourts.
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LEGAL FRAMEWORK

KEY FINDINGS

- {drGdzi2aNe f1 6 yR O2dz2NJia I NB NBOSyi
by customary and religious norms, and are the least developed public infrastruc
in the context of ongoing state iding.

- For the past three to four decades, generations in Somalia have grown up withc
the experience of functioning courts or a legislating parliament, but with protrac
conflict and state institutions as part of (clannist) patronage.

- Courts are stilhot politically independent, but part of power sharing arrangement
(4.5 system) and rersteeking politicking.

- Shari‘ah forms the constitutional basis of statutory law and permeates customa
law, is the strongest source of legitimacy, but isaooisistently applied as a
separate framework for adjudication.

- Customary institutions comprise elders who consult withesses and arbitrate or
mediate towards mutually acceptable solutions based on the primacy of conflict
prevention, collectiveesponsibility, and compensation.

- Most courts do not apply statutory law but follow customary procedures. Togett
with political influence, this renders outcomes unpredictable.

- Al Shabaab courts claim to apply a Hanbali form of Shari‘ah, but alsoftalgely
customary procedures.

- Institutions collaborated hog drawing on local personal connections rather than
mandates or referral mechanisms.

- Documentation is not practiced consistently, but depends on the individual
practitioner, capacity, and availltyi of resources.

- Land as the primary revenue source and the absence of a functioning land regi:
cadaster offices renders land disputes political (land is central to patronage) an
volatile (parties may employ violence to enforce claims).

- Absent créible land documentation, justice actors conduct site visits and interro
neighbors to confirm veracity of claims

- Among pervasive graft and politicized laxuhflict, spoilers have incentives to
prevent a more capable justice sector. Widespread caonygrovides space for
such disruptionManycitizens prefer Al Shabaab courts for land disputes and
generally praise their simplicity and efficiency

- Some elderaredecried as 'political eldersiccused ofiolatingtheir commitment
to communal welfarén pursuit of own gainYet,social pressure to first call upon
elders remains high everywhere

- Elders continues first responders to SGBV cases to defuse potential for collecti
retaliation, often to the detriment of the victim's rights and integrity.

- Perpetratorstend tofavor customary institutions leading to compensation payme
or even forced marriage, whilst victims prefer statutory coamtindividual
punishment.
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The legal and judicial frameworks in Somalia are ph8tdtutory, customary, and religious institutions
coSEAAG yR 2FGSy O022LSNIiSed 9t RSNAE FyR adl idzi2 NE
violent extremist insurgent group Harakaat Al Shabaab Al Mujahdd@dimi¢ Youth Movement

abbrevated to Al Shabaab) operates courts that do not collaborate with any other justice providers.

ThecustomaryXeerdhagamedsrootedin{ 2 Y | Elahdy<ledn anagnatic segmentarframework
for groupidentitiesthat traditionallydetermines the delineatian of hometerritory (deegaai.?® Like
manycustomanjusticeinstitutions xeeraimsat conflictpreventionthroughcollectivecompensation
rather than law enforcementvia individualpunishment.lt isimplementedand passedon orally by

electedelders.Thexeercomprisesa generalframeworkfor processespunishmentsandsomelocal

regulationfor relationsof production Otherwise, it consistsof re-negotiablelocalizedagreements
betweenclansthat stipulate rights and duties for hosts(guri) and guests(galti) in eachdeegaan

Thesearerooted in nomadicherdersseekingaccesso pasture but take on adifferentshapeamong
the more sedentaryagropastoralistcommunitiesn the southerninter-riverineandriverineregions,
wherelocationjoinslineageasanimportant sourceof identity, andthusrelationsto elders?’

The{ K N3céhtraKo everydaylife in Somalisandthe administrationof justice.Bothfederaland
federated constitutionsstipulate & K I Na& td- pkimary and inviolable source of all legislation.
Religiouscholargulama) wieldgreatinfluenceacrosscommunitiesWhilstxeerpredatedslam both
havebecomedeeplyintertwined. Thea K | NI<ddr |&calcustomsto refine its applicationandin
Somalidurnishescustomaryinstitutionswith preceptsfor compensationEldersare often steepedin
a K I N#a€hindé which in Somalialargelyfollow the { K I Schho€ld¥f jurisprudence(madhal,
althoughthe stricter Hanbalimadhabgraduallyincreasesn influence?®

Statutorylaw andits institutions are relativelyrecentadditionsto { 2 Y | fudidial@rid legislative
landscapesAlthoughseveralpolitical entities have existedthroughout Somalisand were to some
extentembeddednto regionalor localsultanatesthe currentstatutoryinstitutionshavetheir roots

largely in colonial administrationsand the central governmentthat followed. This legacy has
produceda difficult-to-handlemix of Italian CivilCodeand BritishCommonLaw filtered by socialist

inspiredpoliciesof the previousmilitary governmentandinstitutionsshapedby intenselycontested
and fractious state building. The judiciaryremainsembroiledin politics, lackingdefined roles and

responsibilities performancestandards,administrativeand managementframeworks ethical or

training guidelines, standardizedcurricula, as well as funding and, perhaps most crucially,
independence; andremainslimited to majorurbancenters?®

AlShabaalrourtsoperatenot onlyin the mostlyruralareasunderthe 3 N2 dzinifbBbut alsonear
several major urban centers, including Afgoye, Baidoa,and Mogadishu. The insurgent group
maintainsa complexgovernmentsystemfor all regionsin Somaliaand its ability to provide swift
adjudicationand enforcement,following the Hanbalimadhab of the & K | Ndn@ainga pull and
recruitmentfactor3°

25Natashd_eite(2017,0ctober12). Reinvigoratiomf SomaliTraditionalusticehroughinclusiveConflictResolutiorpproachesRetrievedrom AfricanCentre
for the ConstructiveResolutiorof DisputefACCORD).

26 CedricBarneq2006).U dhashay KudhashayGenealogicandTerritorialDiscourseén SomalHistory.Socialdentities,12(4),487-498.;LeeCassanelli
(2015).Hostsand GuestsA historicalinterpretationof land conflictsin southernand centralSomaliaRift Valleyinstitute.

27 JoakimGundel& AhmedDharbaxd2006).Thepredicamentof the '‘Oday": Therole of traditional structuresin security rights,law anddevelopmentn Somalia
DanishRefugeeCouncilNovib/Oxfanm.RobinMydlak(2020).TheClanSystemand Customarylusticén Somaliag A BriefIntroduction DanishDemiring Group.;
AndreLeSage2005).Statelesglustican SomaliaFormaland InformalRuleof Lawlnitiatives. HenryDunantCentrefor HumanitariarDialogue.

28 AbdirizakAhmed,Sagalli, EricaHarper,TanjaChopra& RobinMydlak(2020).The{ K I Nd\Sarhd#d. Expandingiccesgo JusticeProgramAmericanBar
Associatior& PactKenya.;

29 DavidEgar AdamStapleton& PeterAlbrecht(2017).Understandind?otentialDevelopmenbf the JusticeSystenin Somalisand Opportunitiefor Promoting
Ruleof Law& Stateand PeaceBuildinginformedby BaselineAnalysiof FormalRegionalriminalCourtsin UrbanSomaliaCoffey& UKDepartmentfor
InternationalDevelopment.seealso:Gundel(2020).Pathwaysand Institutionsfor ResolvingandDisputesn Mogadishult shouldbe mentionedherethat the
FederalGovernmenbf Somalighaspublisheda PoliceSupportPlanbut hasnot setout anequivalentroadmapfor justicesectorreform, see:Federal
Governmenbf Somalig2015).TheHeegarPlanc Towards¥ N5 | Roktlye Seémali@rPoliceForcesStrategicPoliceSupportPlan20152018.

30 SaharResearcl{2016).AFShabaatasa TransnationaBecurityThreat Commissionetly IGAD, JoanneCrouch(2018).Countefterror andthe logicof
violencan{ 2 Y I tivilla€® &imefor a newapproach Saferworld.

Expanding\ccesdo JusticeProgram | 19



Decades of inter and inteommunal conflict, state collapse, and violent extremist insurgencies have

left governmenaffiliated institutions hamstrungstatutory courts operate igovernmentcontrolled

cities, without jurists trained in statutory law, and often without furnitar€raditional elders have

NAASY (2 LINPBYAYSYyOS a 2dzaGA0OS LINPOGARSNRE y2G o38d
imploded into clarbasal civil war Although expert conflict mediators, elders themselves had become
LREfAGAOAT SR +a {2YFfAlIQa YAtAGIENE I28SNYyYSyid NBf
The subsequent death toll and level of displacement has overstraiséahw@ary structures, which

struggle to adapt as thorough review is traditionally conducted during peaaetiroendition that has

been absent in most of Somalia for three decades.

A number of internationally supported initiatives have sought and are wgarkisuipport, strengthen,

and open up customary institutiongarious innovative processes encompass xeer review and greater
AyOfdzaiAzy SAGKAY GKS LI GNRFNDKFE FyR 3ISNRYy(d2O0N
justice structure, and mgation of rightsabrogating practices.Ulama wield authority, but given their

religious roles, a long history of political Islam in Somaiad an ongoing extremist insurgency that
SYLKI aAl Sasedgustica\efaain fom taking on leadershighie justice sectofThis should,

K26 SOSNE y20 RAAlI @26 GKS OSYGNIrtAide 2F aKFNARQIK
the EAJ Program has expanded in a previous r&port.

In addition to the lack of coordination mechanisms and claritple$, responsibilities, and capacity
FY2y3a 2dz2aGAO0S FOG2NAXI YdzOK 2F {2YlFfAFQa LI Lz |
governance and justice systenThis provides space for Al Shabaab to offer alternative avenues. Many
interviewees during tki study observed that the uncoordinated institutional pluralism with an
insurgent alternative allows fédorum shoppingfor community members to choose institutions not

because of appropriate mandate, but for social pressure or likelihood of a favonatoene. Whilst

agency for justice seekers can be conducive to access to fair and appropriate justice, it can also
undermine the integrity of the justice system if it is uncoordinated and usersiaferithed.

GaSYOSNBR 2F GKS O2 Y Midegtb deéide@BicY tallgd\tds ThéykalSo A y a G A
weigh their cases. If it is a simple one, they go to the elders. If it is heavy and big, they go to
0KS O2dz2NIa 2N !'f {KFoklod LF AG A& F FlLYAfER

INSTITUTIONS

Civil war and insurgency obliterated most government infrastructure in Somalia. This left ulama and
elders as the primary ports of call for justice seel@rse then, a decade of state building efforts has
(re-)constructed administrative arjddicial infrastructure where possible. Districts often have district
level courts. Most regional centers now operate regional céuBtate capitals host courts of appeal.

Yet, availability of and access to justice practitioners remains an importagragbkizal impediment.

Any study will face challenges when attempting to identify which institutions are present in a district,
because definitions and designations are not necessarily known to all residents, let alone agreed upon.

31 Egar Stapleton& Albrecht(2017).UnderstandindPotentialDevelopmenof the JusticeSystenin SomaliaThestudyfoundthat in Kismayothe regional
courtsanddistrictcourtsdrewonthe & K I NdA6®715%of casesand on xeerin 25-35%of casedut did not onceemploycodifiedlegislationin their
approachegp. 15). Asdiscussedn the nextsection,mostjudgesin Somaliaif trainedin law, aretrainedeither onlyin Islamidaw or in a different statelegal
system suchasthat of Egyptor Sudan.

32 See:JoakimGundel(2020).AlternativeDisputeResolutiornitiativesin SomaliaExpandinghccesso JusticeProgram.Gundel& Dharbaxd2006).The
predicamenbf the 'Oday’; RobinMydlak(2019).Engagemenof SomaliQustomaryinstitutionsin JusticePrograms Establishing KnowledgéBase Forcier&
DanishDeminingGroup.;IDLO(2019).PractitioneBrief¢ NavigatingComplexPathwaygo JusticeEngagementvith Customaryand InformalJusticeSystems.
InternationalDe\elopmentLawOrganization.

33 AfyareA. EImi(2010).Understandinghe SomaliaConflagrationidentity, Politicallslamand Peacebuildind-ondon:Pluto Press.KenMenkhaug2002).
Politicallslamin SomaliaMiddle EastPolicy 9(1),109-123).

34 Ahmed Ali, Harper,Chopra& Mydlak(2020).The{ K I NaSarhaka.

35 Anestimated72%of the populationare between15 and 35 yearsold. UNFPA2017).TheSomaliAdolescent& Youth:Boomor Gloom2UNFP/ASomalia
CountryOffice& TheFederalGovernmenbf SomaliéMinistry of Planningjnvestmentand Economidevelopment.

36 With the exceptionof Luugin Gedoregion,thesetend to be locatedin the administrativecapitals.
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Statutory courts, police & government officials. The lines separatingexecutive and judicial
institutionsin Somaliaare blurred. Many appointmentsare political, securityforcesoften overlap
with clanmilitiasand are frequentlyaffiliated with localgovernmentofficials,who in turn often get
involveddirectlyin conflictresolutionand justiceprocesses! Studydistrictswere mostlyregionally
or nationallyimportanturbancenters,andrespondentsaccordinglymentionedpolicestationsmost
frequently(76%) but fewerknew of statutorycourts(63%)Almostonein ten respondentslassified
governmentofficialsasjusticeproviders testifyingto the lackof institutionalseparation.

Eldercouncils& AlternativeDisputeResolutionAn assessme#t of alternativedisputeresolution
initiativesobservedhat governmentledinitiativescreatingcentersfor alternativedisputeresolution
(ADR) supportedby the United Nations DevelopmentProgramme(UNDP)and the International
Development.awOrganizatin (IDLO)mostlyinstitutionalizecouncilsof elders(Guurt), and often

comprisethe sameeldersasother councilsandthe DanishDeminingD N2 ddD0@ gnore inclusive
Guurti+institutions2® Thestudyalsofound that mostcommunitymembersdo not clearl distinguish
between ADRcenters and elder councilsin their various guises,but use ADRand customary
institutionsasinterchangeabl@esignationsOnlyin Mogadishuwhereother justiceinfrastructureis

mostdevelopeddid fewerthan 84%of respondentsonsidereldersasjusticeproviders.

{ KI NeAAfShdbaabSomalighasa long history of prominent Sufiorders,and most major clans
trace their lineageto disciplesof the Prophet?® To many,Somaliculture and Islamare inseparable,
but the traditional Sufiadorationof saintsand shrineshasbecomeincreasinglycontroversiallt is
especiallyopposedby evergreaterinfluenceof conservativeenets within Salafismfollowing the
teachingsof Muhammadbn AbdalFWahhab(17031792)#* of whichthe Unian of IslamicCourtshad
beena wide-rangingexpressionand whosemost extremeand violent groupinghasremainedin Al
ShabaabWith ever greaterfinancialand political entanglementwith Gulf states,and recentlyalso
Turkey*?religiousleadersand communitiesthus find themselvesn betweencompetingtraditions.
Thiswas evident in the fact that Mogadishufocus groups conflated ¥ & K | N¥ &6 K éaretki
WNE f ® A dzRifivdIShabaalrourts, whilst respondentsoutside Mogadishuconsiderulamaas
importantjusticeprovidersandexpressednixedviewstowardsAl Shabaaltourts.

FIGURE 1: POLICE, ELDERS, AND COURTS ARE THE MOST FREQUENTLY LISTED JUSTICE
INSTITUTIONS ACROSS DISTRICTS, BUT INDIVIDUALS ARE ALSO CONSIDERED JUSTICE ACTORS

ADR Centers,
28%

Gvt. Influe...
Al Shabaab Official, RENGEIES Bt

Police stations, 76% Statutory court, 63% courts, 14% 9% 8% 7%

37 KenMenkhaugq2016).NonStateSecurityProviderand PoliticalFormationin SomaliaCS@apemo. 5, GerdaHenkelStiftung.;Gundel(2020).Pathwaysand
Institutionsfor ResolvingrandDisputesn Mogadishu, ErikBryld& ChristineKamau(2010).PoliticalEconomyAnalysisn Mogadishu DanishRefugeeCouncil,

UNICER TANACopenhagen.

38 Gundel(2020).AlternativeDisputeResolutiorinitiativesin Somalia.

39 Forthe DanishDeminingD NR d@uiftidstrategy,see:Mydlak(2019).Engagemenof SomaliCustomarynstitutionsin JusticeProgramsTheprogram
engage®ldersandworkstowardsthe inclusionof ¢ 2 Y S yo@HR andminority representativesn elder councilsjocallycalledGuurti,Dubaab or Malag.
40 EImi(2010).Understandinghe SomaliaConflagration.Barneg2006).U dhashay Kudhashay.

41 Ahmed Ali, Harper,Chopra& Mydlak(2020).The{ K I N&Sarhaka.

42 ZakariaYusui& AbdulKhalif(2018).Somalisandthe GulfCrisisInternationalCrisisGroup,Reportn°260.
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The figures listed in the above chart and the below table are therefore not necessarily reflective of the

de factopresence of justice institutions in each district. Instead, and perhaps more pertinent to the
Expanding Access to Justice Program ,(B&)A Y RA OF 1S O2YYdzyAiG & YSYOSNBRQ
avenues for obtaining justice. Most notable among these igéisadents in thaVeydowareadid not
O2y&aARSNI GKSANI St RSNE 2dzai A0S LINPJARSNED® ¢KAA )
decisiors for lack of local authority, as in Somalia IDP status connotates not only displacement, but also

lack of kinship ties with more powerful host communiti€desidents who hail from host communities,

in turn, may look to statutory institutions through thkinship linkages to district administrations.

Few mentions of institutions may also suggest that some specific ones are compromised or inaccessible

to many residents. Respondents with a household income below 1 million SOS per month most
frequently menioned elders and ulama as justice providers in the vicinity, whilst those earning above

2.5 million SOS tended to list courts and police stations more @fietiodan, only one respondent

listed statutory courts among justice institutions, even thoughdagroups mentioned their presence,

but 11 respondent noted influential individuals. This stands in stark contrast to all other districts, except

for Hamar Jabjab, where a 2010 political economy analysis by TANA Cop€rsgered that the

majority of0 KS NBAARSydGa o0Stz2y3 (2 RAFFSNByld Oflya (K
militias who double as police. Reflecting this, police stations were most infrequently listed in Hamar
Jabjab, followed by Wadajir, where TANA had noted the samegilepinic pattern.

:)’:;Trl]u;éfzgf:xﬂgz; Hodan ?:t;rjl:t: Wadajir Weydow Kismayo Dolow Baidoa Xudur
Statutorycourt 2% 78% 74% 92% 66% 27% 86% 47%
Religiousourt 0% 12% 37% 2% 91% 68% 82% 53%
Eldercouncils 52% 56% 61% 2% 88% 84% 97%  100%
Policestations 82% 48% 52% 100% 88% 62% 88%  59%
Al Shabaalmobilecourts 0% 14% 24% 0% 1% 0% 45% 0%
Lawyer'sffices 0% 20% 20% 0% 12% 0% 8% 2%
ADRUnits/Mechanisms 90% 56% 24% 41% 21% 3% 4% 2%
Local/stateofficials 0% 54% 20% 2% 2% 0% 2% 0%
Influentialindividuals 22% 32% 7% 0% 2% 0% 2% 0%

In Dolow, local security forces converge with militias loyal to politically influential individuals. First
FY2y3 GKSaS Aa FT2NNSNJI RAAGNRAROG O2 VobdandiPredigeStNI | 0 R 2
l KYSR a2KIFIYSR Latly WalR206SQ StS@FiSR KAY G2 ah
control over the Beled XawaolowLuuq corridot has been politically incendiary, as illustrated by his
imprisonment, escape, and the subsequent escalation of armed violence along the border triangle
between Somalia, Kenya, and Ethigpibhis is reflected in the relative hesitation with which Dolow

residents considered statutory courts and police as justice institutions. Past studies found that security
forces, spanning local militia working as police as well as Somali National Army (SNA) and Ethiopian
troops, operate with impunity and violate especidl L5t aQ L& aA Ol f aSOdzaNAGe o

43 Menkhaug2017).DadaabReturneeConflictAssessmentthat the majority of respondentsn Weydowhailedfrom the otherwiseveryinfluentialHawiye
Abgaaklanreflectsthe enmeshingf displaceccommunitieswith expandingurbanslumsin Mogadishuandtheir beinginterspersedwvith hostcommunities.

44 Poorerrespondentdisted ADRcenterslessoften. Thismaybe mediaed by the fact that almostall mentionsof ADRcentersstemmedfrom HodanandHamar
Jabjabwhererespondentswvith highermonthlyhouseholdncomesmadeup alargerportion of the sample.

45 Bryld& Kamay(2012).PoliticalEconomyAnalysisn Mogadishu

46 Mushtag(2018).Traditionalusticeand StateSecurity.

471CG(2020).CrisisWatclrebruary2020: TrackingConflictWorldwideg KenyalnternationalCrisisGroup.

48 OCVR2016).DistrictConflictand SecurityAssessmerRReport.
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More infrequent mentions of statutory institutions, ADR centers, and influential individuals may also
reflect remoteness to central infrastructurte, external resources that might encourage rseeking

behavior among individils, orto justice sector reform activities. In Baidoa, DDG works with local
OdzaGi2YFNE AyalAadGdziazya FyR YAYy2NARAGEe NBLINBaSydal aa
wielded political influence.Dolow may be of military and commercial imipdr y OS> o6 dzi DSR2 Qa
O2dzNIi 2LISNI §S& FNRBY [ dzdzjfrom @GadbahiarkyS Xudiiddsh@hyeauid |+ RYA Y
and administratiorbut both lack capacity and do not reach beyond the town, encircled by Al Shabaab.
MogadishuFocus groupexplainel such unevennedsy stressinghatA Yy { 2 YF § AL Q& &GF oA A
the justice sector remains the most insufficiently develogahstitutional scholars Christine Bell and

Kimana Zuluet&llscher point out that thisidimentary stateof statutory insitutionsis not unusual

for postconflict environments® Their efficacyequiresan agreed upon legal framework, independent
institutions, and a legitimate monopoly of force to enforce verdicts and safeguard individual rights. Bell
andZuluetaFulscher note that not only does Somalia remain engulfed in conflict, but altloetietk

of governmental legitimacy provides ample space for spoilers to disrupt the formation of an effective
rightsbased justice systemmost prominently Al Sihaab, but also other political actors.

a! OFrasS vYre 6S 0O02yYL¥ S

SR GKNRIAK
2LILRAAGAZY LI NIeé o!ft {KI G

ol 168 AY

As long as statbuilding iscontested, both among local political factions and regional governments as

their backers! legislatorsare unable to comprehensively review and reform exideggslation, which

interviewed lawyers deemed of utmost importanceod¥idates from the 1960s{ 2 YI ft A Q& S| NI &
of independence, andbased on Italian and Egyptian codes of the 1940s and 1920s. Elements of British
Common Law have gained prominence since 1991 but are poorly integrated, Neitfadir isaligned

g A G K { K,3vhiéh foingNife ©onstitutional basis and source of all lawstice practitioners across

districts, concurred thawithout a comprehensive review and as long as the majority of practitioners

are not trained in a standardized Somali curriculum but instead alifaedll, Somali statutory law

will remain outdated and internally inconsistent, and likely hardly applied in practice

GhdzNJ OdzNNBy d € St LINFOQOGAGA2YSNA KI @S 3I2yS |
to Sudan, Malaysia, UK, Egypt, and many atbentries that have adopted the Common

Law. Those practitioners are using their knowledge of Common Law in a country that has

adopted Civil Law. This makes room for legal crisis. All of our universities, except the Somali
National University, teach Commort 6~ ¢ KA OK ONBIGSa SOSy Y2NB

puay

G¢KS {KFENRARF Aa (GKS olara F2NIFff 2F GKS&AS f S

/] 2YY2y FONR&&A Fff ONlIyOKSa 2F (GKAA RAALINFYGS €S
Qustomary, statutory, and insurgent justice practice are all anchored in the compendium of rules and
precepts derived from the main two Islamic scriptures:

- 0 KS v adaddred as infallible divine revelation;

- FYR GKS | O02dzyiia 27F (KStheSNddhWKSiQa | OdAzya |yl

49 Mushtag(2018).Traditionallusticeand StateSecurity,, HMukhtar(1996).ThePlightof the Agro-PastoralSocietyof Somalia

50 ChristineBell& KimanaZuluetaFulsche2016).Sequencin@eaceAgreementsand Constitutionsn the PoliticalSettlemenProcessPolicyPapemNo. 13,
Institute for Democraticand ElectoralAssistanceStockholm.

51 Menkhaug(2018).EliteBargainsand PoliticalDealsProject:SomaliaCaseStudy

52 Egar Stapleton& Albrecht(2017).Understanding®otentialDevelopmenbf the JusticeSystenin Somalia.
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Rather than a pillar in its own right, most respondents, practitioners angnaatitioners, described
AKIFNAQFK Fa GKS Yzald F00SaaAiroft S SysiiNkmlwiehy G | yF
adjudicating domestic issues, ulama consider aspects of both customary and statutory traditions.

2SS KI@S Gg2 YIAYy €S3aFf FNIYSg2Nlad ¢KS 2yS
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Ulama record and file cases. Yet, respondents cautioned, they do not do so consistently, and much of
their practice is dependent on interpretation and oral proliferation of teachings. This proffers little

scope for users to hold practitiStNBE G2 | OO02dzy G tFad LR LMz A2y Sa
around 40%, and even lower amongst rural (27%) and nomadic (12%) commgratelsmany who

aref AGSNI GS R2 y20 1(y26 ! N} oAOI Ay ¢KAOKusarsdzZNRI y |
dependent upon religious scholars for teaching and interpretation, béwoivese with great

influence on what can be considered legitimate governance and justice.

The authority of ulama and elders derives from their personal reputatiomany instances, ulama and

elders indeed collaborate closely. In Baidoa, they share offices and operate as one institution, whilst

St aS6KSNBE dzf I Y YI@& 02y @SyS |a LIlySta F2N Y2NB
capacity. Most interviewedama and sheikhgeligious leaderstressed that despite tension between

Sufi and Salafi communitiesdzt | YIF Q& &St SOGA2y a4 INPAGSNA RSLISy
{ KFEFFTAQA ZdzBXN ABKNEZR FVOS KI GY & KS Ni#Ent tdwhich/fre majaritt S NJ A y
2F O2YYdzyAie YSYOSNB OFy RA&AGAYy3IdzZAaK 0SG6SSy { Kl

jdzSatAz2ylofSed alye {KIFEIFTAQA &aOK2fl NE NB2SOG |y

campaign for influence. Thoseapticing Hanbali jurisprudence and Al Shabaab, however, leverage the

dzy A@SNEFE LISt 2F aKFENAQIFK Y2y3 | RSSLX & NBf A
G{2YS 20KSNJ NBfAIA2dza t SIFRSNAR dzaS (GKS I lyolf

GLAtFYAO O2daNIa 2LISNI 4GS dzaAy3I {KIENKE 163 oK

RespondentO2 Yy aA RSNBR AKFNAQFK & Y2ald &adNIAIKIF2NBI N
know statutory legislation azan obtain direct knowledge ofistomary arrangements. Theaee the

province of traditional elders, who pad&m onorally and in some cases gudis knowledgeasa

source of their authority. Customanyoceduresalsodraw on precedentittle of whichis documented.

¢2 |RRNB&da GKAa 3JILI FYyR SyKFyO0OS Oxomedmbdrams SaQ |
cooperate with elders and community representatives to review and document localSxexdr.

AYy G SNIBSyY A2y dyedr ghoderdeRipvith Bldeid Qvio havevelcomed the removal of the

need to first agree on the applicable and valid xedong overdue for review and muddled by
RAALI I OSYSyild YR LREAGAOIT AYGSNFSNByOSo® ¢KS 20
esteam among their communities K 2 Y| & |j dzSidtegrityr/contpétdd@&ENE Q

58 UNFPA2015).PopulationrBasecdEstimateSurveyor Somalig PESS2015.,quotedin: UNICEF2018).UNICESomalisEducatiorStrategyNote 20182020.
541slamis not monolithic.Sufismand Salafismare two majormovementswithin the Ummabhthat interpret and practicescripturedifferently. Formore
information,see:Ahmed Ali, Harper,Chopra& Mydlak(2020).The{ K | NdSarhaka.

55 Fordocumentedocalxeer,see:https://somhub.org/researciieport/ddgthe-somaliacustomarylaw-xeerdatabasef Gundel& Dharbaxq2006).The
predicamenof the 'Oday’; Mydlak(2019).Engagemendf SomaliCustomarynstitutionsin JusticePrograms.
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https://somhub.org/research-report/ddg-the-somalia-customary-law-xeer-database/

Reliance on past agreements and precedent entails that many current issues are beyond the xeer,
including escalating sexual and gendased violence (SGBV), cases concermifogmation and
communication technology, and those related to other infrastructure or social trends not present at
the last review ofndividualxeer. Interviewed elders explained that in these cases, they mostly rely
dzLI2 Yy aKF NRA QlF KX ¢ Kaha® Kf arSinfdénetl an8 aducatédJlischurseddn applicable
madhab and religious education among justice users (and elders) further.

G¢CKSNBE A& | GNIyaFSNI 2F OFrasSad 2SS YIS &adzaNB
cooperate with the shari'ah cdubut people usually come to the elders the most.”

9 f RS NA Q -emiBentProvidars df Adjadication comes with drawbacks for righsed justices

CustomanNormsé& RightsbasedJustice

Collectivevs. IndividualResponsibilityCustomarjaw operatesat the group level. Dependingon
the severityof the transgressiondifferent levelsof clan or sub-clan are liable. Individuas do not
necessarilyaceconsequencefor their actions.dan groupscanexilerepeatoffenders(dayro), fine
them, or seizetheir belongingsbut usuallyolder maleclanmembersanswerfor their kin.

Compensatios.PunishmentThe maingoalof customaryinstitutionsisto avertviolence Killings
can trigger reverge killings, of particularly disastrous consequencesfor nomadic pastoral
communitiesin harsh environments.Ratherthan punish offenders, proceedingsseek mutually
acceptablecompensatiorin livestockor monetaryequivalentratherthanindividualaccounability.

PatriarchalunderpinningsTraditionally women cannotdirectly approachelders,are valuedless
when blood money for death or injuries (mag in Somali,diya in Arabic)is calculated,and are
subordinate to fathers or husband, whose clan affiliation they adopt upon marriage. This
predispositionis reflected in concrete practice, such as marriage of female clan members as
compensationforcingvictimsof SGBYo marrytheir abuser stigmafor victimsof SGBVandforced
marriageto closekin (sisterof a deceasedvife or brother of adeceasedusband).

Where statutory courts have been established and are improving in capacity and legitimacy, they take
on an increasing load of criminal cases, for which customary institutions are more and more deemed
unsuitable. Howevethe importance of clan and sociajputation exerts considerable social pressure

on victims to take their cases to elders first, civil and criminat merely from other community or

family members, but also from law enforcement or statutory justice practitioners.

GEKS LREADS #8666t SaTANAGO LT 68 Olyy2i TFAYLE
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criminal case into civil one means that both parties agree to seek reconciliation. That is

common. Most of time, it is a case between two-slalms or two major clans, and usually a

OFasS adzOK a Ydz2NRSNJ OFaSs NRoOSNER> f22GAy 3z

56 Forfurther discussia of theseelements see:Gundel& Dharbaxq2006).Thepredicamenbf the ‘Oday:; Mydlak(2020).TheClanSystemand Customary
Justicen Somalia; Le Sagg2005).Statelesgusticen Somalia,. Egar Stapleton& Albrecht(2017).Understandindg?otentialDevelopmenof the JusticeSystemnin
Somaliap. 18.
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H DERS Elders relegate most cases to the lowest possiblecksub

strata within clars, from local units in

villagesto clanfamiliesspanningseveral
regions Atthe highestlevel,eldersbear
titles of political and religious
significance Suldaan, Imam, Ugaas
(chief)or Bogor(king).Someocalelders
are called nabadoons(peace seeker)
and samadoon(wellwisher),indicative
of their primaryresponsibility.

G¢KS Ottty FyR NBfAIAZ2dzA
1SSL) GKS O2YYdzyAailie (23S

level. The more contained immeate proceedings are, the

Selected by male clan members, | smaller is the likelihood that disputes escalate and draw in
differenteldersrepresentdifferentsub- | \yider clan groupings and, crucially, their militias, potentially
doubling as state security forced y { 2Y | f A |
and armed social conflict, the ability odeils to step in and

defuse disputes is crucial for social cohesion and the
prevention as well as reduction of armed violence.
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For displaced communitiesiders are ofterii K S 2
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elders must insert themselves into increasingly complex community arrangements with a multitude of
justice and governance actotglogadishufocus groupsnentioned¥ O 2 Y Y dzy A (i@worhe§, RS NA Q
youth, and civil society representatives and 1gmvernmental organizations (NGQsyho settle cases

before elders become involved or accompany vietim

Somalia analysts warn that investment of resource
customary institutions beyondtransport and

refreshments or trainings and workshops risks

dy RSNrAYAYS StRSNEa o Nt BRURRYLCRELHACHY

immersing customary structures in the rent seekin
behaviori K & KIF & OKI NJ Od SNJ
social conflicte Where successful, however, inclusi

elder councils a&uurti+or ADR centers, or in Ssome and focus group participantshighlightedthat
locations in the form of district peace committees, the establishmenbf permanentstructuresfor
can help integrate elders, and improve caseeldersrendersprocessesmore efficient and

procesing and social accountability.

BH.DEFCOMMITTEES MOGADISHU

Mogadishu elders reportedly maintain

N%acilitatestheir interaction with other justice,
lorsviders{adminibtrbtidnlofftls, il

€societyleadership Severainterviewed elders

thus garnersgreatercommunitysupport.
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G ¢ Wisrictpeace committee works to resolve all minor issues with the help of tha, ulam
eldersand youth. It then refers all majdisputesi 2 G KS L2t A0S | yR
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several permanentourts in locations near majmwnsandmobilead hoctribunals. Nominally, these
stand in opposition to government institutions, but usage of Al Shabaab courts does not equate to

support for the group. The two may coincide, but most community membagysapproactthe

groupfor pragmatic reasons. In turn, Al Shabaab may reject cases already settled by elders.

57 Menkhaug2016).NonStateSecurityProviders.

58 Gundel(2020).AlternativeDisputeResolutionnitiativesin Somalia. Mydlak(2019).Engagemendf SomaliCustomarynstitutionsin JusticeProgramsOn

rent-seekingoehaviorcurtailingstabilizatiorefforts, see:KenMenkhaug2003).Statecollapsein Somaliasecondthoughts.Reviewof AfricanPoliticalEconomy

30(97),405-422.; TobiasHagman(2016).StabilizationExtraversiorand PoliticalSettlementsn SomaliaRift Valleyinstitute; Menkhaug2018).EliteBargains

andPoliticalDeals.
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LAND DISPUTES

Article 43(1) of the Provisional Constitution of the Federal Republic of Somalia stipulates land as
G{2YFft Al Qa LINRAYI NE NIa2 dzNDO SThelapsenceiokcBmparabke fedenug2 ¥ LIS 2
sources imbues land with political significance andadaster offices and land registries collapsed

GAGK {2YFfAFQa 3F20SNYYSYydz LRGSY(GAIf F2NJ OA2f Sy
government, land ownership had become central to political patronage, which gave rise to duplication

of land titles and displacemerifter clanbased militias had overthrown the discredited government,

they engaged in widespread land grabbing across the fertile riverine andivetéme southern

regions® Without functioning land registries and cadastepadrtments, courts have few means to

verify individual claim to land ownership.

RIGHTTOOWNERSHIP LAND

Absentland registriesand with documentationunavailableor questionable Jand disputesoften fall
uponeldersto arbitrate, who mustthen drawuponthree competingcustomarynorms:

1) Udashayd W Ny a K @ 2ighQalandderivedfrom kinshipties, claimsthat clanhasinhabited
areafor alongtime

2) Kudashayd W NBy & K MJigkt @ lat by birth in area,irrespectiveof clanbelonging

3) Kudhagmayd WNBy@XKii A T $lgesakaywWiidhloydor birth-basedclaims,argueshat all
Somalicitizenscanown landanywherein Somalia

Eacmormfavorsdifferentgroups.U dashaycan be invokedby marginalizedyroupswith alonghistory
of residency.Ku dashayfavors secondor third generationsof guests(galti). Ku dhagmayis most
compatiblewith a nationwideand streamlinedrule of law, but alsofavorsgroupsthat wield power at
governmentleveland havepreviouslyengagedn land grabbing®

The intensity with which differennstitutions vie over jurisdiction on land matters is illustrated in
competition between the Benadir Regional Administration and the federal Ministry of Public Works
over authority on land in MogadiskuBoth invoke decadesld legislation to claim primgcfurther
politicizing the adjudication of land matters.
MogadishuHders explained that because ¢ LANDTITLES
this political dimension, they mostly the
refer land disputes to courts, except for
Hodan, where land cases are frequently
taken on by the District PeaG®mmittee.

<

More dataonlandregistrationisavailablén Mogadishu
than elsewhere albeitindirectly.Fleeingthe escalating
civil war, one resident took much of the O A {iland 3
registry with him. Now, partiesto land disputesmust
Without reliable registries to  verify | Visitthe LIS N.E Mogadighuoffice and requestthat a
documents, justice providers conduct site copyof the title be sentfrom Swedeng after payment
visits to validate measurements and of afee 81 Theholderof the titles haspreviouslyrefused

descriptions of the property in title deeds e o e o e hort o
p prop 7’ arguingthat patronagevialand ownershipremainstoo

and ask neiAgrlborsA as Witnes,ses f’lbo"{t the'lforevalentto,trust that documentswill uotdisappear. .
1y26tft SRAIS 2F 0UKS Of A Y+ Yo 2N A+ KS—OtHF A Y+ YyuQa
family has lived in or owned property etarea beforeln each case, law enforcement officers first
record cases and then refer them to the appropriate institution. Cases that concern property valued
above 3,000 USD are referred to regional courts. If affordable and/or available, partipsrcidigal

representation in these cases, either by private lawyers or legal aid organizations (LAOS).

59 LidwienKapteijng2012).ClanCleansingn SomaliaTheRuinoud egacyof 1991 Philadelphiatniversityof Pennsylvani®ress

60 KenMenkhaug2017).Landand Conflictin Somalia's. owerand Middle JubbaValley Nairobi:USAID OTI.;Barneg2006).U dhashay Kudhashay, Cassanelli
(2015).Hostsand Guests.EImi(2010).Understandinghe SomaliaConflagration.

61 Gundel(2020).Pathwaysand Institutionsfor Resolving.andDisputesn Mogadishu.

62 MahadWasugeCedricBarnes& TimonKiepe(2017).LandMattersin Mogadishu Settlementpwnershipand displacemenin a contestectity.
Mogadishu/NairobiRift Valleylnstitute & Heritagelnstitute for PolicyStudies.
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Interviewed lawyers added that the majority of land disputes concern inheritance claims by multiple
family members, claims by members of the diasporanageurrent occupants or competing claims by
local buyers, or contestation of inheritance if documentatiamés/ailable. Outside Mogadishu, such
matters are mogy dealt with by elders, but can escalate to statutory institutions if elders are unable
to find a mutually agreeable settlement.

In Baidoa, the interviewed lawyer explained that notaries are often consulted to formalize ownership

in documents locally calles@bor logdut warned that this process is vulnerataéribes, intimidation,

and nepotsm, and that forgery is rampant. Because of this, four or more witnesses are usually asked
to attest to the validity of the documentation. This provides another point at which bribes or favors can

result in competing with formally valid documentation.|$ogputs into question the integrity of the

very institutions whose prerogative lies with the verification of documentation.

ACCUSATIONHATNOTARIHSARTAKIEIFORGERY

Museisa46-yearold manfrom the Horwarsamesub-clanof the DaroodMarehanin the Gedoregion
and hasneverreceiveda formal education.Muse inherited land from his father outside of Dolow,
whichhe hadownedfor manydecadesJustover 10 yearsago,a manby the nameof Aliapproached
Musewith atitle for the land,claimingthat he had purchasedt throughathird-party seller.

Accordingo Muse,Ali, 49 yearsold with no formal educationandfrom the ReerDinisub-clanof the
Marehan,proceededo occupya dza $l€ &f land.In responseMusefiled a suit againstAliwith the
districtO 2 dzMiid @partment.Musestatedthat Ali hassinceclaimedthat he hadlost contactwith
the third-party seller and was unable to provide a witnessto corroborate his story. Muse also
presentedthe researchemith physicalcopiesof his own title, which are updatedand easyto read,
and includethe proper land measurementsgates,and signaturesHe alsoshowedthe researcher
copiesof ! f doQuanentswhichlookedhastilywritten, somewhatruggedand difficult to read,and
appearedo be aphotocopyof a previouscopy.Landmeasurementshowedatypo (insteadof 50x50
hectaresd pamdp nhiectares)whichMusebelievesndicatesthat the documentsvereforged.

Museexplainedhat forgedlanddocumentationis acommonproblemacrossSomaliaandthe place
where most fake documentsin Gedooriginateisthe b 2 { | dffife(alihoughsomeindividualsown
equipmentto forgetitles. Throughoutthe court processAli hasrepeatedlydeniedhavingforgedthe
documentatian, claimingthatheisd y & 8 LIK A & énbughtoidlSs& At the time of datacollection,
the court hadnot yet reacheda decision Museclaimedto havespenta significantamountof money
on the casebut hasseenlittle progressHearingsand court decsionshaverepeatedlybeen pushed
backor cancelled. Museis unsureif the processwill reacha conclusiorandif he will regainthe land.
He professego havelost trust in the justice system,as despitehis evidence¢ documentationand
witnesse<; hisland remainsoccupiedby Ali. Hewasa ¥ NXHza thaNdartelSaRd fraudsterscantake
whatisnot i K S &nNd & thdniselvesout of Y' S & Bledrdd hisfamilyhavebegunto considerother
avenuedo regainpossessionf their land.

If institutions are unakl to deliver, their inertia often gives way to or is a result of clannist pofitics

Baidoa youth representative recalléddt a SWS government official seized land from an ulama whose
belonging to a minority clan prevented him from obtaining redresstedsp religious authority. Focus

groups levelled a similar accusation against the SWS Police Commiasmbmerned that land

grabbing by government, justice, aseturity actorsnight push more residents to seelt Al Shabaab

courts, even though thergup does not enjoy widespread support in Bay and Bakool regions, and had

been on the backfoot up unfiGS interference ihe 2018 presidential election in SWSince then,

the FG® I O1 SR ySg¢ t NBAARSY(d ! 0RAFT AT  WpflcAminbngyr NS Sy Q
outreach to reassure SWS citizens and prevent further disenfranchisement with his administration.

63 Abdi,Rashid2018){ 2 Y | SduthWkeatState:ANewPresidentnstalled a Crisidnflamed.InternationalCrisisGroup,Commentary.
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Land grabbing adversely impacts stabilization and counterinsurgency dffogslitical dimension
implies that land disputes are noerely a procedural matter for justice providé®espondents across
locations described land disputes as the cases with the highest potential for triggering armed violence
and the quickest to escalate beyond the control of local elders. Elders and nldogaddishu and
Kismayo explained that they attempt to avoid handling land disputes for this reason, relying on strong
if not necessarily impartial administrative, judicial, and security infrastructure instead.

G9ft RSNE OF yy2 i dispites hegaise bf the figkingss &ni potenhtigl Rss of
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Displaced communities are more exposed to violence if they contest land ownership thayodtiers

by security forces hailing from a diffateclan.Resident®f the Weydowareain Mogadishu explained

that, for want of alternatives, their elders do handle land disputes and are often targeted. A law
enforcement official recalled a concrete case in which a returnee in had obtained confirnddiot o
ownership against an illegal occugier ¢ K S refubalitiig§eleld fighting that killed several people
and was unresolved at the time of data collection.

The political sensitivity of land matters thd SWS President to bar statutory institusdnom handling

land disputes, freezing ongoing case®l blocking new ones. This exerts pressure on elders to step in,
and although this moveould have beemtended tocalminter-communal tensions, &nsures that a

clan dimensiorremains withland diputes in SWS. THellowing case studies illustrate how tightly
inter-communal cohesion and institutiarébility to handle land disputes are linked. In Xudur, where
clans exhibit a high degree of homogeneity and cohesion, statutory institutions cansplaroes
disputes with little fear of triggering violent conflict. In Baidoa, elders can leverage this level of cohesion
for a case concerning two clans from Xutlugvoidstatutory proceedings inviitg other interests and
interference.

INTERCLANDOHESIORACILITATESSPUTEETTLEMENT

Khalifis a businesowner in the Wadajirdistrict of BaidoaHissmallshopallowshim to sendtwo of
his four childrento school.ln 2017, Khalifboughtan unoccupiedplot of land north west of Wadaijir
from Ibrahim,a man from the Hadamoclan,who had inherited the plot and the surroundingarea,
whichat the time wassparselypopulatedandmostlandsaleswvere occurringin other partsof the city.
Followingthe purchase commercialreal estate salesin Wadajirmushroomed.In December2019,
Khalifwasinformedthat land surroundinghis plot wasbeingboughtup by a real estatecompanyHe
foundhisplot alreadyenclosedwithin anewboundarydeclaringt the property of the company.

KhalifcontactedAbshir,the managerof the real estategroup,who claimedto haveboughtthe land
from Ibrahimwhoin turn hadleft for SaudiArabiaBothmenagreedo gotakethe caseto the regional
court. At this point, Khalifsoughtadvicefrom his brother Warsame,a wellknown and influential
personin Wadajir Warsameapproachedhe realestategroup,whichinsistedthat the landwaslegally
theirs, backedup with relevantdocumentation,and pushedfor a court case.However,the Bay
regionalcourtinformedboth partiesthat, asof Februaryof the sameyear,the SWMinistry of Justice
had barredthem from handlingland disputes.The partiesthen approachedheir traditional elders.
BothKhalifand Abshirarefrom the HadamaandLuwaysub-clansof the Mirifle, whoseeldersmaintain
agoodrelationship.

Onthe day of their appointment,both parties,their elders,and their relativesgatheredin a private
residencein Wadajirvillageto listento argumentsby both sides.Onthe first day, the eldersdid not
reacha decision,and agreedto reconveneafter sevendays.Iln a new venuein Horseedvillage the
elderslistenedagainto the argumentsreviewedthe documentsand questionedthe witnessesoth
had brought. Theythen unanimouslygranted ownershipto Khalif,becausethe four withesseshe
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presentedin the hearingwere well-known and trusted individuals and had been presentwhen he
boughtthe landin 2017.

Theeldersthen contactedibrahim,who hadevidentlysoldthe landtwice. Asboth IbrahimandKhalif
hailfrom the Hadamaclan,the O f |- eldé@siasilyagreedthat IbrahimshouldreimburseAbshirwithin
two months.Ibrahimrequestedadditionaltime to paybackthe moneyin installmentsandwasgranted
three more months.After this, both partiesforgaveone anotherand prayedtogether.Khalifbelieves
hadthe caseremainedwith the courts,both parties would havehadto pay more moneyandada ¥ |
andli NJ y a Ldkci@woildnot havebeenachievedHethinksthat hiscasehasencourageather
communitymembersto bringtheir landdisputesto traditionalelders.

REGIONAYARIATIONS EFFECTIVENEFSNSTITUTIONS XUDUR

Sihaanwasbornandraisedin CeeBarde Afterfinishingheruniversityeducation shemovedto Xudur
to workwith aninternationalNGO.There , shemarrieda shopownernamedBarre ,who hadreceived
no educationandgavebirth to their first childayearlater.{ A K | incgnéeallowedherto coverher
T I Y héedsahdsendmoneyto familymembersin JigjigaWith somesavingssheboughttwo plots
of landin the cornerof Xudurtown for a future businessventure.In 2018, Sihaamleft her job and
traveledwith her smalldaughterto CeelBardeto carefor her sickmother. Tostay,Sihaamaccepted
ajob with alocalNGOand askedher husbandto join them. He askedthat shemovebackto Xudur.
Findingno compromise they divorced.A few months later, Sihaamre-married, after which Barre
stoppedcontactandstarteda new family.

Inlate 2018, relativesin Xudurtold Sihaanthat Barrehadsoldone of her plots. Shereturnedwithin a

week and askedher relativesfor legal advice. Theyrecommendedtraditional elders, but Sihaam
believedthat shewould havebetter accesdo statutory courts becauseher O f I effi€swere not

commonin Xudur.Shewasalsounderthe impressiorthat the statutorycourt processvouldtakeless
time andbe lesscorrupt. TheBakookegionalcourt summonedBarreandthe manwho purchasedhe

land. Unableto find a professionallawyerin the area, Sihaamwas accompaniedoy her uncle, a

respectecktlderin Xudur After both sidespresentedtheir case Sihaansubmittedherdocumentation.
Barrebroughtfour withessesywho claimecdthat herdocumentatiorwasforged.Aweeklater, the court

grantedthe landto Sihaamand orderedBarreto reimbursethe buyer.Sihaanbelieveshat with the

relevantlegaldocumentsstatutorycourtsarethe rightinstitutionto solvelanddisputeswhereashe

customaryinstitutionswouldtake alongtime andmaynot reachafair decision Sheis happywith her

experiencewith the courtandfeelsthat shewastreatedfairly. Shedid not report that shewasforced

to payanyadditionalfeesor bribeson top of courtfees.

For elders tdhandle land disputes, witnesses, especially neighbors, are of utmost importance. The
presiding eldersxger beg) ensure that each party and witness is heard in full during proceedings,

which elders and other key informants in Kismayo and Baidoa undeabndistinguishing customary

from statutory institutions. Althougt t £ Ay adAddziA2ya RNI ¢ 2y &aKI NAQI K
is vital for justice seekers to understand the political and clannist positions of institutions and of
themselves to obta a fair and affordable processsbmeinstances, however, courts that fail to arrive

at a resolution transfer the case to eldergotentially at the expense of eroding their own legitimacy,

but more likely to achieve a widely accepted outcome.

& 2 K oy are taking a land dispute to court, you can expect it to not produce the desired
NBadz Gz G2 aGFr1S F t2d4d 2F GAYSEZ FyR G2 0SS S@S

As if to illustrate how localized and cdmfpE Yy I @A 3L GAy3 AyaidAddzirzya 7
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Weydow, options are fefor displaced persongudur respondents mostly mentioned elders. In light
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of the above case study, this suggests that courts are mostly frequented by those with a stronger
education or economic background or witmily connectionso ensure that processes are swift and
effective, whilst customary institutions are preferredityse who can call updanfluentialelders.

FIGURE 2: PERCEPTIONS OF WHICH INSTITUTIONS ARE MOST
CAPABLE TO HANDLE LAND DISPUTES REFLECT LOCAL POWER
RELATIONS AND AVAILABLE INFRASTRUCTURE

HODAN 22% 56% 20%

Hamar JA3A I 10% 14%

wao i TR 1 25%

30% | Statutory court

B Religious court

Elder councils

m Al Shabaab courts

KISMAYO 44% 35% m Lawyer's offices
DOLOW 14% 32% 32%

BAIDOA 14% 39%

36%

HUDUR 33% 65%

" /on Sentere

m Local/state officials

- m Influential individuals

In what constitutes capacity to handle land disputg
affordability was most important to more remageand

thus likely more impoverishegcommunities in Dolow
and Xudur. In districts with strong administratio
capable of enforcing their distons, such as Hamag

Jabjab and Kismayo, respondents were more likely t@
follow official mandates. With the least stable

livelihoods and access to infrastructuré/eydow

residentsconsidered time spent and sheer availabiljty

as decisive. Corruption andirfeess figured most
prominently in Baidoa, where efforts to strengthe

participation and accountability have been ongoing for.

perhaps the longest time of all study districts.

hsKismayocourts require plaintiffs to first
¢ approachpolice officersto obtain a form

at

—

n

confirmation and usually initiates a

preliminary hearing. Here, both LJI NIi
opening statements are heard, akin to

customary proceedings. This is then

followed by a main hearing,during which
evidence is reviewed and a verdict is

endered.Decisioncanbe appealedwith

the nexthighestlevd of court.

DISTRICCOURT KISMAYO
PROCEDURES

is forwarded to a notary for

:;2?3:?;52{::222;22 Hodan ?:tr:j]:t; Wadajir Weydow Kismayo Dolow Baidoa Xudur
Mostaffordable 6% 10% 43% 4% 4% 59% 22% 24%
Fairerthan others 10% 22% 59% 2% 29% 11% 46%  16%
Onlyoneavailable 64% 10% 63% 29% 11% 5% 23% 1%
Leastcorrupt 8% 18% 30% 6% 15% 11% 66% 57%
Fastesprocess 22% 16% 30% 39% 12% 14% 55% 14%
Appropriatemandate 38% 50% 26% 18% 36% 14%  14% 0%
Mostskilledindividuals 2% 16% 11% 2% 10% 3% 6% 2%
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SEXUAL AND GENIBRSED VIOLENCE

/' asSa 2F {D.* aAid dzySlI aafte dPrinakakigand{acofding tb madta LI dzN
international standards, SGR¥Wnstitutesa crime against an individual that warrants protection of

rights and punishment of perpetrators. In an eoninent of(protracted conflict and weak statutory

institutions, however, SGBV also constitutes an aftdiberate attack on a collective, a despoilment

2F F IANRdzLI WFaaSiQ F2NJ YIENNARIFIST FEtAFyvwemE 2N A
violence. Thipotential for collective retaliation necessitates involvement of clan elders, with all their

above outlined rights 6 N2 3 G Ay 3 LINI OGiAOSa KI NMVidred eld@s GKS ¢
regretted this dilemma. In Mogadishu andd®ai, elders insisted that they refer SGBV cases to courts
wherever possible, after defusing them and gathering evidence.

GLF a2YS2yS NI LISa 2N aSEdaisputed dii@aza $ia O € 3 RNI |

Baidoa elders credited previous programming and engagement with helping them and their peers
understand why their handling of SGBV cases is problematic. Customary institutions are geared towards
collective compensation but are not designed for an envirartrimewhich SGBV is rampant and often
carried out by security force€ommunity members in Mogadishu warned that the lack of individual
accountability may even encourage especially young men to commit violence towards svomen.

a! a I OA G A kabwith SGBV de&edF thmuh trédRion& norms that encourage such
0SKIF@A2NP L ¢2dAf R NI GKSNJI RSIf gAGK GKSasS Ol a

GE¢KS LISNIISONF 2N Ffglea glyda 203218 GKBGS

Those accused of SGBV tend to favor customary procedures, whereas victims generally prefer rights
based avenueglders often decide on forcing victims to marry their abusgrstified with the soial
AGAIAYLFGATFGARZ2Y 2F FSYFHES @AOGAYaAa GKFG NBYRSNRAR
O2yaARSNBR (KAA y20 2y petsonhlintegrity? Guttesséhfaflytalreivar@fgi 2 T |
rapists. Accordingly, institutional prefererioe SGBV cases was split by sex. Female respondents were
significantly less likely to look to elders and ADR centers than their male counterparts, and significantly
more likely to consider police as most able to handle such cases primarily.

FIGURE 3: MEN ARE MORE LIKELY TO LOOK TO ELDERS TO SETTI
SGBV CASES, WOMEN MORE LIKELY TO LOOK TO POLICE

m Local/state officials
100%
-
60%

m ADR Centers

m Lawyer's offices

m Al Shabaab courts

28%
24% m Police stations
40%
19% Elder councils
19%
20%
0%

| Statutory court
FEMALE MALE

64 Thebreakdowrof stateinstitutionshasallowedmore conservativeeligiousnormsto takehold,andaswith the Hanbalimadhab thesecomewith a disposition
towardswomenthat resemblesand amplifiesthe most patriarchaltenetswithin customaryinstitutions.More effectivepreventionof SGB\faytherefore also
require normative changestowards g 2 Y S yalud, includingtheir active and meaningfulparticipationin decisionmakingprocessesFor the interlinkages
betweensocialnorms and effective justice provision,see: AlejandroBendafia& TanjaChopra(2013).2 2 Y S yRrighis StateCentricRuleof Law,and Legal
Pluralismin SomalilandHagueJournabnthe Ruleof Law,5(1).
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Thatpolice ad security forces are often perpetrators of SGB elders in displaced communities

such as those in Weydow and in highly securitized environments such as that of Kismayo in a difficult
position. Those without kinship ties to localbfitically powerful clan groups have few means of holding
security providers accountable, which bereaves elders of the capacity to protect their communities.
Respondents in Weydow and Kismayo accordingly expressed a preference for police to handle cases.

FIGURE 4: PERCEPTIONS OF CAPACITY TO HANDLE SGBV CASE
ALSO REFLECT LOCAL CONDITIONS AND AVAILABILITY

HODAN 26% 58% 16% m Statutory court
HAMAR JAJAHEIED 32% 10% 30% B Religious court

WADAIJIR 35% 9% 30% _ Elder councils

m Police stations

WAYDAO 92% 8%
m Al Shabaab courts
NEINEe) 11%  17% -
m Lawyer's offices
DOLOW el 30% 35% m ADR Centers
BAIDOA B2 38% 36% m Local/state officials
HUDUR 41% 550 . m Influential individuals

A medical practitioner cautioned that many elders still do not cede their role as first responders easily.

This warning reflects a widespread division among elders that is not always apparent or clear even to
community membersThe legacy of politicizati and the normalization of rent seeking behavior

LINE GARSA &L}k OS T2NJ gKIG O2YYdzyAGd YSYOSNBR OFff
counterparts, pursue own gain, from political influence to siphoningparis of compensation
paymens. The medical practitioner went as far as to accuse some elders of using the threat of violent
NBGFEAFIGAZ2Y (2 K2fR O2YYdzyAGASa aK2adl 3Soé
ThisresultsiA YYSY &S &20AFf LINBAAdINE 2y GAOGAYAQ FIl YAf.
public stigmand instead address elders at the lowest possible I€eshmunity members elsewhere

confirmed that this pressure is stranig Baidoa and Xudur, elders and ulama considered the most
capable institutioato handle SGBV casasdresearchers found that sia¢ conservatism and pressure

on women to subordinate their rights to family reputation and tradition were stronger than elsewhere.

SOCIAPRESSURBCONSULWITHELDERS BAIDOA

Nimcois a 23-yearold womanof the Yintaarclan.Her family purchasel a farm not far from Baidoa
andasecondplot of landin the southernoutskirtsof the town. At the ageof 19, her parentsarranged
a marriage but her husbandbeat her, so she divorcedhim and returnedto her family farm. While

weeding,she was approachedby four young men who attackedand raped her. Neighborsfound

Nimcoinjured andbleeding,and her parentsrushedher to the hospitalwhere shereceivedmedical
treatment. With hospitaldocumentation familymembersreportedthe caseto the police.

Nimcowasableto identifytwo attackersasfrom the adjacentfarm. Thepolicefoundandarrestedthe
third and fourth attacker Simultaneouslyelderswere consultingwith eachother and, with other
communitymemberspressured A Y Ga@nflyandherfatherin particularnot to takethe caseto the
courts.Elderswarnedthat it would dragon for monthsandinvolvean endlessnumberof bribes.He
wasalsotold that he wouldwasteresourcesaandtime travelingto andfrom the courts.Instead they
assertedhat their procedurewasstraightforwardandreachesa verdictimmediately.
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b A Y Ga&h@ribrothers,and other male membersof her sub-clandecidedto bringthe caseto the
elderswithout consultingher and went with eldersto the policestationto requestthat the casebe
closed.PoliceofficerscalledNimco,who confirmed and caseand evidencewere handedoverto the
elders.After another investigationthe eldersannouncedheir decisionto the partiesseparatelyand
in private.Followingthis, a date wassentfor male family membersof both partiesto appearbefore
the elders.Thevenuewasagreedandrefreshmentsvere providedby the familymembersof the four
accusedAccordingto witnessesof the proceedingseachelder spoketo explainthe seriousnessf
the crimecommittedandwarnthe youngY S yf&itersthat a heavypricewould be paid.

Themembersof b A Y GRrfivlio then spokewere no closefamilymembers Theelderssentenced
the youngmento payathree-yearold cow (Sedyjir), or the valueof the cow at the current market
rate. Eldergepresentinghe perpetratorsensuredthat their fatherspayedwithin sevendays.Within
two months, the casehad been closed.The perpetratorsthemselveddid not paythe fine.b A Y O
fatherreceivedthe cow. Shehassincebeenostracizedasa rapevictimby other communitymembers
andhasreceivedno psychologicasupport. Duringthe interview,Nimcoprofessedangertowardsthe
elders,her parents,andthe community,of whichsheconsidersherselfto nolongerbe amember.

Followinghe trial, Nimcoaskecdher fatherfor 120USDio startasmallbusines@andmovedto Bossaso
in Puntland Sheis still runninga smallbusinessandoccasionallgendsher familymoney.Shehasnot
remarried,remainsfearful of men,anddoesnot wishto return. Althoughmostcommunitymembers
expressedgympathyfor Nimco,manymaintainedthat the casewaswell-solvedasd 2 dzalélayedis
justicedeniedé¢ andbecausehe elderswerefollowingtradition.

In Kismayo, cases are also frequently handled by elders, despite their reservations. Focus group
discussants and a law enforcemhefficer explained that, wherever possible, community members rely

on elders because of trust. Procedures for statutory institutions are in place, mandating a medical form
to open a case, the police to arrest the accused, and courts and elders to geitetiynine the
appropriate process going forward. Yet, according to respondents, this procedure is rarely followed.

G¢KS o0A33aSad OKIFIftfSyasS Aa GKFG dKAa O2NNBOU
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Without an initial medical examination of SBGV victims, mandated by federal guidelines, cases should

not be opened, but this procedure depends on the level of training apdrience of medical
practitioners as well as the quality of medical infrastructure, where practitioners and infrastructure are
available atalf dzLJLJ2 NIi ¥ NRY OA@GAf &a20ASGeésx bDhax FyR [! h
Center (SWDC) is often neéder victims to receive medical and, if possible, psychological support.

MEDICAPROCEDURE

Medical assessmentand proceduresare not universallyperformed as standardpracticein SGBV
cases,despite technical standardizationin official guidelines.Interviewed medical practitioners
convergedn someaspectdut differedon others.

1) InBaidoathe medicalpractitionerexplainedhat the mosturgentstepin treatingavictimof SGBV
isto assesshe extentof injuryto determinewhetherlifesavingneasuresare needed

2) In most places,medicalpractitionersstated that victimsfirst receve immediate psychological
support taking the form of counsellingwhere available.In Kismayothe medicalpractitioner
emphasizedhe senseof shameamongvictims.Without a senseof securityand support, most
subsequentstepsare difficult to impossibé to implement, beginningwith obtaininga @A O (i
consentto be examined OnlyBaidoamaintainsa designatednentalhealthclinic.

3) Medicalhistoryistakenandconsentis obtainedandrecordedon aform.
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